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Over the last several years, representations and warranties insurance has 

become an increasingly popular alternative or supplement to traditional 

indemnification in mergers and acquisitions transactions.[1] 

 

According to a 2019 Forbes article, representations and warranties 

insurance is used "to protect against losses arising due to the seller's 

breach of certain of its representations in the acquisition agreement."[2] 

 

And according to a 2013 Westlaw article, parties are drawn to 

representations and warranties insurance policies because they "help 

bridge the distance between the buyer and seller and mitigate risk 

exposure" in an otherwise drawn-out and contentious process.[3] 

 

The use of representations and warranties insurance does not come 

without its risks, however, particularly when it comes to preserving 

information protected by the attorney-client privilege. 

 

Protected Information 

 

Like policyholders in other contexts, representations and warranties 

insurance policyholders are often asked to provide documentation to 

insurance companies that could include information protected by the 

attorney-client privilege.  

 

There are two different stages in the repre sentations and warranties 

insurancer elationship when the insurer may have access to this type of 

information. 

 

The first instance occurs when the policyholder applies for representations 

and warranties insurance coverage. In underwriting the coverage, the 

insurer typically requests information related to the transaction and due 

diligence conducted by the buyer.[4] 

 

The second potential point of disclosure occurs when a claim arises. During this time, the 

insurer may ask for privileged information regarding counsel's investigation, prosecution or 

defense of the claim.[5] 

 

When parties produce information in response to these requests, they run the risk of 

waiving the attorney-client privilege.[6] 

 

Traditionally, when a party discloses privileged information to a third party, the party waives 

the right to assert the privilege. One exception to this general rule is the common interest 

doctrine. 

 

Although the exact requirements for the common interest doctrine vary by state, the 

general idea is that courts will not find waiver following disclosure of privileged information 

to a third party "if the privilege holder and the third party share a common interest."[7] 
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Given the relationship between the policyholder and the insurer, many courts have held that 

disclosure of privileged information to an insurer does not result in waiver under the 

common interest doctrine. 

 

This exception can be used as both a sword and a shield when litigation implicating the 

representations and warranties is commenced.[8] On one hand, the exception is used as a 

sword when the insurer argues "the insured must disclose privileged information to the 

insurer because the insurer and the insured have a common interest in defending the 

suit."[9]  

 

On the other hand, the exception can also be used as a "shield to protect information that 

an insured shares with an insurer" when a third-party plaintiff argues that the insured has 

voluntarily waived the privilege.[10] 

 

State Precedent 

 

Generally, whether the common interest exception applies in the insurance context depends 

on the state.[11] For instance, Delaware courts refer to the common interest doctrine as 

either the "joint client" or "common interest" exception.[12]  

 

In Delaware, courts have considered the application of this exception where the insurer uses 

the common interest doctrine as a sword against the insured to gain access to otherwise 

privileged information.  

 

In Hoechst Celanese Corp. v. National Union Fire Insurance Co. of Pittsburgh,[13] the 

Delaware Superior Court in 1992 held that an insurance company and a policyholder have a 

common interest in "reducing or eliminating" the policyholder's underlying liability.[14]  As 

a result, policyholders may not be able to block an insurer's access to otherwise privileged 

information under this exception. 

 

In Ambac Assurance Corp. v. Countrywide Home Loans Inc., the New York Court of Appeals 

determined in 2016 that the common interest doctrine is narrower and only applies to 

communications related to pending or anticipated litigation.[15]  

 

Consequently, "disclosures of privileged information to insurers may result in waiver if they 

are not made in connection with pending or anticipated litigation."[16] 

 

Tennessee courts refer to the common interest doctrine as the common interest privilege. 

For example, in Boyd v. Comdata Network Inc., the Court of Appeals of Tennessee in 

Nashville held to this language.[17] 

 

Although Tennessee courts have not applied the common interest doctrine to the insurance 

setting, the privilege requires its holder to demonstrate "that the otherwise privileged 

information was disclosed due to actual or anticipated litigation," Judge William Koch Jr., 

wrote in the 2002 Boyd opinion.[18] 

 

Given that states vary on how courts apply the common interest doctrine, it is difficult for 

policyholders to avoid the risk of waiver upon disclosure.[19]  

 

Thus, representations and warranties insurance policyholders should try to minimize that 

risk before a potential disclosure occurs. There are a number of things policyholders can do 

to try to minimize the risk both when negotiating the insurance policy and after a claim 

arises.[20] 
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For instance, in order to minimize the risk of waiver when purchasing the representations 

and warranties insurance coverage, policyholders can: 

• Negotiate for an express provision stating that the policyholder is not required to 

disclose privileged information to the insurer under any circumstances; 

• Request a provision stating that the policyholder is not required to disclose privileged 

information if it reasonably believes that disclosure of privileged information would 

result in waiver; 

• Request a provision stating that disclosure is not required where maintaining the 

privilege cannot be reasonably assured; or 

• At minimum, request a provision that requires the insurer to make a good faith effort 

to preserve the policyholder's privilege.[21] 

 

Additionally, policyholders can minimize the risk of waiver after a claim arises by: 

• Executing a common interest agreement with the insurer; 

• Entering into a nonwaiver agreement with the insurer stating that disclosure of some 

privileged information does not operate as waiver as to other privileged information 

that was not disclosed and that the insurer will not attempt to gain access to 

nondisclosed privileged information based on any waiver; 

• Avoiding disclosure of privileged information altogether; or 

• Agreeing to produce comparable documents or information while withholding the 

documents that are privileged.[22] 

 

Conclusion 

 

As the prevalence of representations and warranties insurance insurance increases, it may 

become more clear how big of a risk parties face from such a disclosure. Regardless, parties 

are cautioned to be aware of this risk and take steps to reduce it.  

 

As in other instances where a party may need to discuss privileged information with a third 

party — e.g., an insurer, a buyer, an adviser or otherwise — parties are encouraged to 

share the information verbally if possible.  

 

If an insured party waives the attorney-client privilege, courts can compel the party to 

reveal confidential communications involving legal advice.  

 

Moreover, parties should be wary of waiving the privilege regarding information shared with 

an insurer because it could potentially result in a subject matter waiver of other related 

privileged information.[23] 
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