
IN THE SUPREME COURT OF TENNESSEE 
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In re:      ) 
      ) No. ___________________________ 
Petition to Modify    ) 
Tennessee Supreme Court Rule 13,  ) 
Section 5(a)(1) and (5)(d)(1)  )  
      ) 
 

 
PETITION TO MODIFY TENNESSEE SUPREME COURT 

RULE 13, SECTION 5 (a)(1) and 5(d)(1) 
 
 

 This Court “welcomes the continuing criticisms of its Rules,” which “never 

become final, and are always subject to change.” Barger v. Brock, 535 S.W.2d 337, 

342 (Tenn. 1976). “When any individual deems any Rule of Court to be objectionable 

from any standpoint, it is his privilege to petition the Court for its elimination or 

modification.” Id. Petitioners are members of the Tennessee bar who seek to ensure 

that people accused of crimes in Tennessee’s courts can access the resources 

necessary to prepare and present their defense and protect their constitutional rights. 

Tennessee Supreme Court Rule 13, § 5(a)(1) provides indigent criminal 

defendants with expert, investigative, and other support services at State expense 

when the court presiding over the case finds such services are necessary to ensure 

the protection of their constitutional rights. Nevertheless, the Administrative Office 

of the Courts (“AOC”) Director and the Chief Justice of the Tennessee Supreme Court 

routinely vacate orders issued by General Sessions judges authorizing services under 

Rule 13, § 5(a)(1). They do so based on their interpretation that the Rule does not 
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apply in General Sessions courts, but only to cases in the “trial court.” For the same 

reason, they routinely deny expert and investigative services approved by Criminal 

Courts for defendants whose cases are bound over, but not yet indicted. While the 

AOC Director and Chief Justice have approved Rule 13 funding orders in juvenile 

court transfer proceedings, their interpretation limiting Rule 13 to persons in “trial 

courts” threatens this continued practice.  

The AOC Director and the Chief Justice also vacate orders approving 

necessary expert services paid at fees that exceed the maximum hourly rates 

established by Tennessee Supreme Court Rule 13, § 5(d)(1), even when the trial court 

finds the higher rates are reasonable and the services are otherwise unavailable. Rule 

13, § 5(b)(2), does not authorize a trial court to approve an hourly fee that exceeds the 

rate caps – and this Court has not increased the maximum hourly rates in more than 

twenty years, making it difficult or impossible for indigent defendants to find 

available and qualified experts. 

These practices deny or significantly prejudice the ability of indigent 

defendants to investigate and prepare their defense, in violation of their 

constitutional rights. They also establish unfair barriers that defendants with wealth 

do not experience, and in some circumstances arbitrarily subject similarly-situated 

indigent defendants to disparate treatment based solely upon the type of appointed 

counsel representing them.  

For these reasons, Petitioners move this Court to amend Tennessee Supreme 

Court Rule 13, § 5(a)(1) and (5)(d)(1), to ensure that everyone accused of a crime who 
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is indigent has timely access to the expert, investigative, and other support services 

necessary to prepare their defense for trial and to protect their constitutional rights. 

BACKGROUND  

This Court has recognized the need for funding for investigative, expert, or 

other support services for indigent criminal defendants as a constitutionally 

protected due process right. State v. Scott, 33 S.W.3dd 746, 752 (Tenn. 2000). In 1997, 

this Court amended Tennessee Supreme Court Rule 13 with the intention of ensuring 

that no defendant is denied the protection of his or her constitutional rights solely 

because of indigency. Id.  

Tennessee Supreme Court Rule 13, § 5(a)(1) provides as follows: 

In the trial and direct appeal of all criminal cases in which the defendant 
is entitled to appointed counsel and in the trial and appeals of post-
conviction proceedings in capital cases involving indigent petitioners, 
the court, in an ex parte hearing, may in its discretion determine that 
investigative or expert services or other similar services are necessary 
to ensure that the constitutional rights of the defendant are properly 
protected. If such determination is made, the court may grant proper 
authorization for these necessary services in a reasonable amount to be 
determined by the court. The authorization shall be evidenced by a 
signed order of the court.  
 

(Emphasis added). Rule 13 also requires the AOC Director and the Chief Justice to 

maintain “uniformity as to the rates paid” for services to indigent parties, and 

establishes certain maximum hourly fee caps for individuals and entities providing 

those services. Id. § 5(d)(1). Unlike § 5(d)(4) & (5), which authorizes trial courts to 

exceed total spending caps on investigative and expert services in capital post-

conviction proceedings upon a showing of exceptional circumstances, the Rule does 

not authorize judges to exceed the maximum hourly rate caps.  
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Once a court authorizes services under Rule 13 for an indigent person, §5(e)(4) 

requires that person to obtain “approval” from the AOC Director in order to access 

the funds authorized by a court order. Id. at § 5(e)(4). If the Director does not approve 

the order, the Chief Justice reviews it. Id. at § 5(e)(5). If the Chief Justice does not 

approve it, Rule 13 § 5(e)(4)-(5) forecloses an indigent defendant from accessing the 

funds the court authorized and determined were necessary to protect the indigent 

person’s constitutional rights. Id. The AOC Director and the Chief Justice have 

construed these provisions to give them authority to vacate court orders for 

substantive reasons, although they lack constitutional authority to do so, as set forth 

in an accompanying petition to modify Rule 13.1  

Despite the expressed intent of Rule 13, the AOC Director and the Chief 

Justice routinely deny indigent defendants of expert and investigative services 

deemed necessary by the courts presiding over their cases, and do so precisely when 

those services are most critical to their defense – in the days and months immediately 

after their arrest. These denials are based on their interpretation that Rule 13, § 

5(a)(1) authorizes expert and investigative funds only for defendants whose cases are 

in the “trial courts.”2 According to the AOC Director and the Chief Justice, that does 

 
1 Petitioners incorporate that petition herein by reference.  
 
2 See e.g., Collective Exhibit 1 to this Petition (documents from State v. Vondre Allen, Case No. 
@1365959, Knox County General Sessions Court, Felony Division (Sept. 2020) (denying investigative 
services approved by General Sessions Court), State v. Danny Frazier, Case No. @1372993 and 
@1373983, Knox County General Sessions Court, Felony Division (Oct. 2020) (denying expert services 
approved by General Sessions Court), and State v. Zachari Moore, Case Nos. @1279181-82, @1279185-
87, Knox County Criminal Court (Nov. 2018) (denying expert services approved by Criminal Court in 
bound over case).  
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not include cases in General Sessions Courts, nor does it include cases that are bound 

over but not yet indicted. This interpretation violates indigent defendants’ 

constitutional due process protections. Further, when it deprives an indigent accused 

who is represented by private appointed counsel from accessing the same pretrial 

investigative services the State routinely provides to persons who are represented by 

public defenders, they violate equal protection.  

Although Rule 13 does not specifically address constitutionally required 

services for children facing transfer for trial as adults, the AOC has historically 

approved and paid for these services, without which the statutory factors for transfer 

cannot be addressed.3 More recently, however, the AOC has indicated its 

interpretation of Rule 13, §5(a) may also apply to proceedings in juvenile court, 

making approval of future funding requests uncertain. 

Finally, the AOC Director and the Chief Justice vacate orders approving 

necessary expert services at fees in excess of the maximum hourly rates set out in 

Tennessee Supreme Court Rule 13, § 5(d)(1), even when the trial court finds that the 

higher rates are reasonable, and that the services are unavailable at or below the 

approved rate. See, e.g., In re Petition to Amend Tennessee Supreme Court Rule 13, 

Section 5(d)(1), No. ADM2018-01860, at pp. 4-5 (filed October 8, 2018) (detailing the 

denial by the AOC Director and Chief Justice of necessary expert services of a 

pediatric gastroenterologist to an indigent defendant, because “Rule 13 does not 

authorize the $400.00 per hour rate for service sought…”). When that happens, an 

 
3 See Exhibit 2 to this Petition (Affidavit of Dr. Kathryn Smith). 
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indigent defendant finds herself in a conundrum – she has established her 

constitutional right to the expert services, but she has no means to access them. The 

unacceptable result is the denial of her constitutional rights to due process, a fair 

trial, and the effective assistance of counsel. 

ARGUMENT 

“[W]hen a State brings its judicial power to bear against an indigent defendant 

in a criminal proceeding, it must take steps to insure that the accused has a fair 

opportunity to present his defense.” State v. Barnett, 909 S.W.2d 423, 426 (Tenn. 

1995) (citing Ake v. Oklahoma, 470 U.S. 68, 76, 105 S. Ct. 1087, 84 L.Ed.2d 53 (1985)). 

This principle of law is grounded in the Fourteenth Amendment’s due process 

guarantee of fundamental fairness, and “derives from the belief that justice cannot 

be equal where, simply as a result of his poverty, a defendant is denied the 

opportunity to participate meaningfully in a judicial proceeding in which his liberty 

is at stake.” Id. Fundamental fairness requires a State to provide an indigent 

defendant with the “basic tools of an adequate defense or appeal.” Id. (quoting Britt 

v. North Carolina, 404 U.S. 226, 227, 92 S. Ct. 431, 30 L.Ed.2 40 (1971)).   

In capital cases, the Tennessee legislature has authorized courts to provide 

indigent defendants with “investigative or expert services or other similar services” 

in a “reasonable amount” to ensure that their constitutional rights are protected. 

Tenn. Code Ann. § 40-14-207(b). In non-capital cases, this Court has held that “due 

process of law principles required the appointment of expert assistance . . . when the 

defendant is able to show that such assistance is necessary to conduct a 
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constitutionally adequate defense.” See State v. Scott, 33 S.W.3d 746, 752 (Tenn. 

2000) (citing State v. Barnett, 909 S.W.2d 423, 426 (Tenn. 1995)). Accordingly, this 

Court amended Rule 13 in 1997 to ensure that right “in the trial and direct appeals 

of all criminal cases in which the defendant is entitled to appointed counsel . . ..” Id. 

(emphasis in original). Today, by routinely (and summarily) vacating expert and 

investigative funding orders that lower courts decided were necessary to protect a 

criminal defendant’s constitutional rights, the AOC Director and the Chief Justice 

undermine the stated purpose of Rule 13, and violate the constitutional rights it was 

written to protect.  

A. Rule 13, § 5(a)(1), should be amended to clarify that indigent defendants have a 
right to necessary investigative, expert and other support services at all critical 
stages of a criminal prosecution.   

 
Rule 13, § 5(a)(1) states that expert, investigative, and other support services 

are available “[i]n the trial and direct appeal of all criminal cases in which the 

defendant is entitled to appointed counsel . . ..”. (Emphasis added). The AOC Director 

and the Chief Justice interpret this language to limit expert and investigative 

assistance to proceedings in a “trial court,” but that interpretation is flawed for 

multiple reasons. First, it is inconsistent with the traditional rules of statutory 

construction, which apply when interpreting Rules of the Tennessee Supreme Court. 

State v. Orrick, 592 S.W.3d 877, 886 (Tenn. Crim. App. 2018) (quoting Lockett v. Bd. 

of Prof’l Responsibility, 380 S.W.3d 19, 25 (Tenn. 2012). "The most 

basic principle of statutory construction is to ascertain and give effect to the 

legislative intent without unduly restricting or expanding a statute's coverage beyond 
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its intended scope." Moreno v. City of Clarksville, 479 S.W.3d 795, 804 (Tenn. 2015) 

(quoting Owens v. State, 908 S.W.2d 923, 926 (Tenn. 1995)). The Rule’s text is of 

primary importance, and should be read “naturally and reasonably, with the 

presumption that the Court “says what it means and means what it says.” Id. (quoting 

In re Kaliyah S., 455 S.W.3d 533, 552 (Tenn. 2015)). 

This Court clearly articulated the intent of Rule 13 in Scott, 33 S.W.3d at 752, 

when it wrote: “[a]s the language of Rule 13 indicates, the intention of this Court is 

to ensure that no defendant is denied the protection of his or her constitutional rights 

solely because of indigency.” The Court did not say its intent was to ensure the 

protection of these rights only to defendants whose cases are pending in a trial court. 

Further, it did not draft Rule 13, § 5(a)(1) to say “[i]n the trial [court] and direct appeal 

. . ..” Instead, the Court wrote § 5(a)(1) broadly to apply “in the trial and direct appeals 

of all criminal cases in which the defendant is entitled to appointed counsel . . ..”  

So, what is the meaning of the phrase “in the trial,” as used in Rule 13, § 

5(a)(1)? Interpreting it to mean only in the trial itself is inappropriate, because that 

would produce an absurd result where expert and investigative services became 

available only after a trial commenced, which is too late. Tennessean v. Metro. Gov't 

of Nashville, 485 S.W.3d 857, 872 (Tenn. 2016) (courts are to avoid statutory 

construction that leads to absurd results). A more reasonable interpretation is that it 

includes all critical stages of a criminal prosecution that occur after initiation of 

adversarial proceedings and prior to a final judgment of conviction. This 

interpretation is consistent with the Court’s stated intent in adopting Rule 13, and it 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=94da230c-ba84-4201-be37-63c0e6cd5005&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JB0-4K91-F04K-90FS-00000-00&pdpinpoint=PAGE_872_4953&pdcontentcomponentid=10647&pddoctitle=Tennessean+v.+Metro.+Gov%27t+of+Nashville%2C+485+S.W.3d+857%2C+872+(Tenn.+2016)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=5e4cec74-3108-49f9-9dcc-2baa953fbac6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=94da230c-ba84-4201-be37-63c0e6cd5005&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5JB0-4K91-F04K-90FS-00000-00&pdpinpoint=PAGE_872_4953&pdcontentcomponentid=10647&pddoctitle=Tennessean+v.+Metro.+Gov%27t+of+Nashville%2C+485+S.W.3d+857%2C+872+(Tenn.+2016)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=5e4cec74-3108-49f9-9dcc-2baa953fbac6
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corresponds to when the related constitutional right to counsel attaches. State v. 

Blye, 130 S.W.3d 776, 780 (Tenn. 2004) (citations omitted) (constitutional right to 

assistance of counsel attaches when adversarial judicial proceedings are initiated 

against defendant). It also ensures that indigent defendants can access expert and 

investigative services immediately after arrest and prior to the preliminary hearing 

in General Sessions courts, when doing so is necessary to protect their constitutional 

rights.   

The preliminary hearing is a critical stage of the criminal trial process, “at 

which certain rights may be sacrificed or lost.” McKeldin v. State, 516 S.W.2d 82, 85 

(Tenn. 1974) (superseded by statute on other grounds). As such, defendants are 

entitled to assistance of counsel at that hearing. Id. at 85-86; see also Coleman v. 

Alabama, 399 U.S. 1, 7 (1970). This includes the right to effective assistance of 

counsel, which requires access to necessary experts and investigators. See generally 

Kendrick v. State, 454 S.W.3d 450, 477 (Tenn. 2015) (“there are cases in which 

defense counsel must summon expert testimony. . .”); see also Williams v. Martin, 

618 F.2d 1021, 1025, 1027 (4th Cir. 1980); Mason v. Arizona, 504 F.2d 1345, 1351 

(9th Cir. 1974). Without the ability to obtain those services in General Sessions court, 

critical evidence can be lost, and the defendant’s ability to prepare his defense 

irrevocably impaired.4 To deny an indigent defendant the ability to gather and 

 
4 In Tennessee, several months can pass between a person’s arrest and indictment. During that time, 
witnesses can move away or their memories fade. Evidence, such as security videos, can be lost because 
the owner did not preserve it, and law enforcement failed to obtain it. Without access to investigative 
services early in the trial process, a defendant may lose the ability to prepare his defense during this 
critical pretrial period. See State v. Ferguson, 2 S.W.3d 912 (Tenn. 1999) (law enforcement has limited 
duty to obtain evidence); State v. Marshall, 845 S.W.2d 228, 233 (Tenn. Crim. App. 1992) (defendant 
bears responsibility for failing to discover evidence available to both prosecutor and defendant). 
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preserve evidence, especially exculpatory evidence, is to deny the defendant a 

fundamentally fair trial process. 

The interpretation of Rule 13 advanced by the AOC Director and the Chief 

Justice also violates the equal protection rights of indigent defendants represented 

by private appointed lawyers. The State of Tennessee funds investigators (as well as 

administrative support personnel) for several of its public defender offices. Indigent 

defendants represented by those offices can access investigators at any time after 

arrest. Meanwhile, the AOC Director’s and Chief Justice’s interpretation of Rule 13 

denies indigent defendants represented by private appointed counsel the same 

resources until their case is indicted, which may be months after their arrest.  

There is no rational basis to deny expert and investigative services to indigent 

defendants represented by appointed counsel that are routinely provided to similarly-

situated persons represented by public defenders. In fact, the government has an 

interest in providing all indigent defendants with access to necessary investigative 

and expert services as soon as possible after arrest. Beyond ensuring that no person 

is denied the protection of their constitutional rights due to indigency, early 

expenditures on investigative and expert services are likely to reduce long-term costs 

associated with extended pretrial proceedings. Timely access to an investigator or 

necessary expert allows defense counsel to identify exculpatory and inculpatory 

evidence more quickly, and in turn to seek dismissal of the charges or a plea bargain 

sooner rather than later. In contrast, delaying access to these services drives up 

expenses associated with the defendant’s pretrial incarceration and court-appointed 
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attorney fees. It also contributes to unnecessary case delays and crowding of court 

dockets.     

General Sessions courts in Tennessee have interpreted Rule 13 to authorize 

orders for investigative and expert services funding when the criminal trial 

proceedings are still within their jurisdiction, and they have done so upon a finding 

that the Due Process and Equal Protection Clauses require it. Similarly, Criminal 

Courts have interpreted Rule 13 to authorize such funding when a case is bound over, 

and not yet indicted. In doing so, these courts realize that time is of the essence, and 

that the services requested are needed to pursue and evaluate evidence relevant to 

material issues likely to be in dispute at trial. They are also properly exercising the 

judicial power vested in them by the Tennessee Constitution and our legislature. See 

Tenn. Code Ann. § 16-15-501(a); McCulley v. State, 53 S.W. 134, 180 (Tenn. 1899). 

Accordingly, this Court should amend Rule 13, § 5(a)(1), to clarify that such 

investigative and expert funding orders are included within the realm of the 

constitutionally necessary services under Rule 13.  

B. Rule 13, § 5(a)(1) should be amended to clarify that indigent juveniles, charged 
with offenses that qualify them for transfer to adult court, have a right to 
necessary investigative, expert, and other support services at all critical stages of 
the criminal prosecution, including in juvenile court.   
 

Rule 13 requires amendment to cover the appointment of expert services for 

children who are facing a petition to transfer them for trial as an adult pursuant to 

Tenn. Code Ann. § 37-1-134. The current version of Rule 13 makes no mention of 

these cases, and yet the Juvenile Courts across the state, as well as the 
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Administrative Office of the Courts, have historically approved expert funding for 

these cases. See Exhibit 2, supra note 3. 

Expert funding for children facing a transfer petition is particularly important 

given the elements of transfer set forth in the statute. In making a determination as 

to whether a child should be transferred for trial as an adult, the juvenile court must 

first find, inter alia, that “[t]he child is not committable to an institution for the 

developmentally disabled or mentally ill.” Tenn. Code Ann. § 37-1-134(a)(4)(B). If the 

child is not committable, the juvenile court is required to consider a list of factors in 

deciding if transfer is appropriate. This list includes a consideration of “the nature of 

past treatment efforts and the child’s response thereto” and “[t]he possible 

rehabilitation of the child by use of procedures, services and facilities currently 

available to the court in this state.” Tenn. Code Ann. §§ 37-1-134(b)(2) and (b)(5). 

These three factors cannot be adequately presented to the juvenile court 

without the use of expert services. Whether a child suffers from a mental illness or 

developmental disability is a question that cannot be answered by a lay witness, but 

unquestionably requires the analysis, examination, and evaluation of the child by an 

expert witness who can then, if appropriate, relate her findings to the court. The same 

is true for the possibility of rehabilitation. This factor requires the input of an expert 

versed in child psychology and development, who is familiar and has worked with the 

child.  

Without funding for the necessary experts, children facing transfer petitions 

in juvenile court are deprived of due process as they are left unable to investigate, 
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obtain, or present evidence relating to the factors the court is required to consider. 

They are, essentially, left unable to answer the ultimate question the litigation poses. 

This leaves them without “a fair opportunity to present [their] defense”, contrary to 

Barnett, 909 S.W.2d at 426 (citing Ake v. Oklahoma, 470 U.S. 68, 76, 105 S. Ct. 1087, 

84 L.Ed.2d 53 (1985)). Such a result violates fundamental fairness by depriving them 

of the basic tools to present an adequate defense, as answers to the trial court’s 

ultimate questions will be outside their reach. In turn, juvenile courts themselves, 

when not presented with expert opinion evidence, are left with an inadequate record 

upon which to base their rulings on transfer petitions. 

The need for defense funding is particularly great in the context of the 

potential for rehabilitation. This factor is one that cannot be explored without the 

expert engaging the child in exploration of the motivations and factors which led to 

the commission of the offense in the beginning. As a result, this is a particularly 

delicate matter, which should be explored within the confines and security of the 

defense team. There is a wide gulf between a defendant discussing the circumstances 

of the offense with a defense expert and discussing those same circumstances with an 

evaluator provided by the State, whose report will be forwarded automatically to the 

Court and to the Government.  

Not providing this funding deprives the Juvenile court a reliable and scientific 

basis on which to make the required findings of fact in a transfer case. The Juvenile 

judges would be placed at a disadvantage in the absence of this funding, as they would 

be called upon to make factual findings relating to the psychological profile and 
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mental health of a child without any expert trained in those fields to guide the judge’s 

decision-making. 

Presumably, it is for these reasons, that the historical practice has been to 

authorize this funding, both at the juvenile court level and at the AOC. The current 

version of Rule 13, however, does not match what is actually occurring and should 

therefore be modified to ensure that this constitutionally required right to funding is 

maintained. 

C. Rule 13, § 5(d)(1), should be amended to allow a trial court to approve expert 
compensation at an hourly fee that exceeds the maximum rate upon a finding by 
clear and convincing evidence that extraordinary circumstances exist.   

 
Rule 13, § 5(a)(1), authorizes courts, upon making the proper findings, to 

approve funding for necessary expert, investigative, and other support services “in a 

reasonable amount to be determined by the court.” (emphasis added). Rule 13, § 

5(d)(1), directs the AOC Director and the Chief Justice to “maintain uniformity as to 

the rates paid individuals or entities for services provided to indigent parties.” To 

that end, it also contains a non-exclusive list of maximum hourly rates for certain 

types of experts. This Court has not updated these rates since 2004. See In re 

Amendments to Sup. Ct. Rule 13, No. M2003-02181-SC-RL-2-RL (Tenn. filed June 1, 

2004). No exception currently exists in the Rule authorizing courts to exceed these 

maximum hourly rates, even when a court finds a higher rate is, in fact, reasonable 

and necessary to protect an indigent defendant’s constitutional rights. 

Because Rule 13, §5(d)(1), does not authorize a court to approve an hourly rate 

that exceeds the maximum fee set out therein, indigent defendants have found 
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themselves unable to access expert services they have proven are necessary to the 

protection of their constitutional rights. See, e.g., In re Petition to Amend Tennessee 

Supreme Court Rule 13, Section 5(d)(1), No. ADM2018-01860, at pp. 4-5 (filed October 

8, 2018) (detailing the denial by the AOC Director and Chief Justice of necessary 

expert services of a pediatric gastroenterologist to an indigent defendant, because 

“Rule 13 does not authorize the $400.00 per hour rate for service sought…”). People 

with specialized knowledge, skill, and training are not obligated to work at rates far 

below their market value, which is where Rule 13’s rates have been for years. 

Consequently, the pool of experts available to indigent defendants for routine expert 

services is small and ever-shrinking. See Indigent Representation Task Force, 

Liberty & Justice for All: Providing Right to Counsel Services in Tennessee (2017), at 

pp. 52-53. Additionally, in certain specialized and highly-skilled fields, no qualified 

experts are willing to work for the rates approved by this Court. As a result, Rule 13’s 

purpose is defeated, and criminal defendants are denied the protection of their 

constitutional rights simply due to their indigency. 

The remedy for this constitutional violation, which is also consistent with the 

discretion and duties delegated to courts conducting criminal proceedings under Rule 

13, § 5(a)(1), is to amend § 5(d)(1) to incorporate an exception to the maximum hourly 

fee caps similar to that found in § 5(d)(4) & (5). Those subsections, which apply to 

capital post-conviction cases and set total compensation caps for investigative and 

expert services, authorize courts to exceed the maximum compensation totals if they 

find by clear and convincing evidence that extraordinary circumstances exist. 
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Amending Rule 13 to provide a similar “extraordinary circumstances” exception to 

the hourly fee caps would allow the AOC Director and Chief Justice to continue 

monitoring and maintaining uniformity of expert payments while providing the 

flexibility necessary to ensure the protection of all indigent defendants’ constitutional 

rights. Petitioners also urge this Court, as its own Indigent Representation Task 

Force did more than three years ago, to update the maximum hourly fees for all 

experts to reflect amounts commensurate with current market rates. Id. at p. 53.   

CONCLUSION 

 The General Assembly and this Court have authorized judges in Tennessee to 

approve funds necessary to ensure that an indigent person receives the protections of 

the state and federal constitutions. As a matter of constitutional law and 

fundamental fairness, those rights exist at all critical stages of adversarial criminal 

proceedings, including in General Sessions court and juvenile transfer proceedings. 

The deprivation of constitutionally required expert, investigative, or other support 

services violates due process, the right to a fair trial, and the right to effective 

assistance of counsel. Tennessee Supreme Court Rule 13, § 5(a)(1) and 5(d)(1), as 

interpreted and applied by the AOC Director and the Chief Justice, cause such a 

deprivation. In order to protect the constitutional rights of indigent defendants 

during pre-indictment proceedings and of juveniles in transfer proceedings, this 

Court should amend these sections of the Rule. 

Dated: March 1, 2021. 
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P.O. Box 198068 
Nashville, Tennessee 37219 
Phone: (615) 741-9331 
Email: scalponej@tnpcdo.net  
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