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IN DAVIDSON COUNTY ',~ ~> 
(c /if. 

HCA HEALTH SERVICES OF TENNESSEE, ) ""' ·, . /& 
INC., HENDERSONVILLE HOSPITAL ) ~ , ":/ ... ~ 
CORPORATION, CENTRAL TENNESSEE ) "-(> 

'·C 
HOSPITAL CORPORATION, AND HTI ) <(-(~ 

MEMORIAL HOSPITAL CORPORATION, ) 

Plaintiffs, 

v. 

BLUECROSS BLUESHIELD 
OF TENNESSEE, INC., 

Defendant. 
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) 
) 
) 
) 
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Case No. 10-896-11 

PLAINTIFFS' SECOND AMENDED COMPLAINT 

Plaintiffs 1 ("the Hospitals") file their Second Amended Complaint against Defendant 

Blue Cross Blue Shield of Tennessee, Inc. ("BCBST") to amend and supplement factual 

allegations and causes of action based on discovery conducted since the filing of Plaintiffs' First 

Amended Complaint. This action seeks recovery of underpaid charges for the time period from 

January 1, 2007 through the date of final judgment, as well as declaratory relief as to Plaintiffs' 

rights and BCBST's obligations thereafter, for emergency medical services provided to members 

of health benefit plans sold or administered by BCBST. 

I Plaintiffs HCA Health Services of Tennessee, Inc., Hendersonville Hospital Corporation, Central Tennessee Hospital Corporation, and HTI 
Memorial Hospital Corporation operate seven Middle Tennessee hospitals including Centennial Medical Center, Centennial Medical Center 
at Ashland City, Hendersonville Medical Center, Horizon Medical Center, Skyline Medical Center, Southern Hills Medical Center, 
Stonecrest Medical Center, and Summit Medical Center, all of which are affiliated with HCA Holdings, Inc. through a series of other legal 
entities. In Middle Tennessee, these hospitals are part of the Tristar group of hospitals. 
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I. INTRODUCTION 

Seven RCA-affiliated acute care hospitals in Middle Tennessee, operating under the 

name TriStar Health System, brought this suit against BCBST to recover underpayments 

amounting to nearly $40 million dollars and counting. These underpayments relate to the 

Hospitals' provision of emergency medical services to members of BCST's Network S. The 

Hospitals do not have contractual relationships for Network S in Middle Tennessee and, 

therefore, are considered "out-of-network." Nevertheless, BCBST represents to its members and 

the Hospitals that it will "allow" full-billed charges and pay "in-network" benefits for emergency 

medical care received from out-of-network providers such as the Hospitals. 

Despite BCBST's representations, the Hospitals have uncovered a massive effort by 

BCBST to significantly underpay these claims. BCBST has done so by engaging in a calculated 

scheme to re-characterize past claims that meet BCBST' s "true emergency" criteria as 

supposedly non-emergency cases. Moreover, BCBST has failed to provide adequate notice to 

patients and providers of the specific reasons for its underpayments and the criteria used in 

making these determinations, depriving its members and the Hospitals of a reasonable 

opportunity for a full and fair review of its improper determinations. BCBST's refusal to adhere 

to its adve1iised policies and practices victimizes out-of-network health care providers by leaving 

millions of dollars of underpaid medical bills and shifts substantial payment responsibilities to 

patients and providers. BCBST also delays payments and imposes an unduly burdensome and 

unreasonable appeal process to discourage patients and providers from challenging its unfair 

determinations. And now that its scheme has been uncovered, BCBST's primary response is to 

challenge the reasonableness of the Hospitals' charges, even though it has no contract for 

discounted rates and no legitimate basis to contest the charges. 
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The Hospitals have demanded a simple remedy to correct these significant 

underpayments: adherence to BCBST's own policy of paying for out-of-network treatment of 

emergency conditions at the member's in-network level of benefits, based on the provider's full

billed charges. BCBST's refusal to do so forced the Hospitals to seek redress for injuries and 

damages in this Court, on their own behalf based on their own independent legal rights, and, 

alternatively, based on their rights as assignees of the BCBST members adversely affected by 

these payment practices. 

II. PARTIES AND JURISDICTION 

1. HCA Health Services of Tennessee, Inc. is a Tennessee corporation with its 

principal address at One Park Plaza, Nashville, Tennessee 37203. 

2. Hendersonville Hospital Corporation is a Tennessee corporation with its principal 

address at One Park Plaza, Nashville, Te1messee 37203. 

3. Central Tennessee Hospital Corporation Is a Tennessee corporation with its 

principal address at One Park Plaza, Nashville, Te1messee 37203. 

4. HTI Memorial Hospital Corporation is a Tetmessee corporation with its principal 

address at One Park Plaza, Nashville, Tennessee 37203. 

5. Defendant Blue Cross Blue Shield of Tennessee, Inc. is a Tennessee corporation 

with a principal address of 1 Cameron Hill Circle, Chattanooga, Tem1essee 37402. BCBST's 

registered agent for service of process is Mr. William A. Hullender, 1 Cameron Hill Circle, 

Chattanooga, Tennessee 3 7 402. 

6. BCBST is a resident of the State of Te1messee and regularly conducts its business 

in the state by selling insurance policies to Tennessee residents. 
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7. This Court has jurisdiction over this cause of action pursuant to Tenn. Code Ann. 

§§ 16-11-102, 16-11-103,20-2-222, and 20-2-223 as well as 29 U.S.C. § 1132(e)(l). 

8. Venue is proper in this Court pursuant to, inter alia, Tenn. Code Ann.§ 20-4-101. 

III. BACKGROUND OF THE DISPUTE 

A. The Hospitals' Treatment of Emergency Conditions 

9. Each day the Hospitals treat thousands of patients; some patients are referred to 

the Hospitals by physicians for inpatient and outpatient medical treatment. Other patients enter 

the Hospitals through the emergency room. Many patients go directly to the emergency room 

with emergency conditions, while others arrive by ambulance or by transfer from other hospitals. 

10. Regardless of how patients reach the Hospitals and the scope or length of 

treatment, the Hospitals charge for all services, supplies and products used m providing 

treatment. Each of the Hospitals maintains its own uniform charge structure; the charges are 

identical for the same services regardless of the payor source. After a patient is released or 

discharged, the Hospitals generate a final bill for services provided. 

11. Private insmance, such as BCBST, or a governn1ental health program, like 

Medicare or Medicaid/TennCare, covers many patients. Patients sign a Conditions of Admission 

agreement prior to discharge, which directs the patients' health insurance carriers to pay the 

Hospitals directly and requires patients to "irrevocably assign and transfer to the hospital and/or 

hospital based physicians all right, title, and interest in all benefits payable for the healthcare 

rendered, which are provided in any and all insurance policies and health benefit plans from 

which [patients are] entitled services or [patients are] entitled to recover." 
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12. Where the patient's insurance company does not have an agreement with the 

Hospitals, commonly called an "out-of-network" or "non-par" situation, the Hospitals send a bill 

for'its non-discounted usual and customary charges ("full-billed charges") and expect payment at 

that level. 

B. BCBST's Commercial Insurance Networks 

13. BCBST is the largest Te1messee health insurance company, with over 3 million 

subscribers of commercial (non-govermnent payor) insurance. In 2008, BCBST sold or 

administered approximately 80% of all group health insurance plans in in the Nashville market. 

Its next closest competitor had 9% of the market share of group health insurance. BCBST 

likewise controls a significant share of the individual health insurance market. 

14. BCBST maintains two main commercial networks of providers in Tennessee. For 

each network, BCBST enters into contracts with various hospitals and other providers to 

establish agreed rate structures. In exchange for discounting their rates and pmiicipating in these 

networks, providers in these networks obtain increased patient volumes and other benefits as 

approved in-ryetwork providers. BCBST maintains Network P and Network S for its commercial 

business. Network P offers a wide variety of credentialed practitioners, hospitals, and other 

healthcare providers. Network S has fewer providers than Network P. Network S offers lower 

costs for members and lower reimbursements for providers, as compared to Network P. BCBST 

and providers rationalize the lower rates by claiming the lower number of providers will drive 

greater volume to pmiicipating providers. Exclusive contracts with hospitals in a given market 

are also utilized to reduce competition for these network members. BCBST bid Network S to 

hospitals in each region and the lowest bidder received an exclusive contract. The Hospitals are 

out-of-network for BCBST's NetworkS and have been since the network's creation. As a result, 



BCBST has steered away from the Hospitals many tens of millions of dollars in non-emergency 

services that its members were forced to seek at the far more limited number of in-network 

facilities or face higher out-of-pocket costs. 

15. Individuals or their employers choose their networks as part of their contract with 

BCBST, and BCBST sets premiums accordingly. Regardless of the network or whether it is an 

individual or group plan, each BCBST commercial health insurance policy provides some level 

of benefits for medical services provided by out-of-network providers. BCBST generally 

provides lower reimbursements for out-of-network providers to discourage its members from 

using those facilities. Benefits for non-emergency medical services at out-of-network facilities 

are reduced compared to such services at in-network facilities. 

C. BCBST' s Classification of Emergencies 

16. BCBST's company policies provide members with in-network benefits for 

emergency medical services they obtain from out-of-network providers. In an emergency, a 

patient lacks the options generally available to patients in non-emergency situations. In line with 

its mission to provide its members "peace of mind," BCBST does not want its members to worry 

about seeking an in-network facility in an emergency. Instead, BCBST encourages its members 

to seek immediate treatment and BCBST will take care of them. 

17. According to the standard definitions in BCBST's policies, an emergency is 

defined as "a sudden and unexpected medical condition that manifests itself by symptoms of 

sufficient severity, including severe pain, that a prudent layperson, who possesses an average 

knowledge of health and medicine could reasonably expect to result in: a serious impairment of 

bodily functions; or serious dysfunction of any bodily organ or part; or placing a prudent 

layperson's health in serious jeopardy." BCBST defines emergency medical services as "those 
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serv1ces and supplies that are medically necessary and appropriate m the treatment of an 

emergency." These definitions generally track the standards imposed on providers under the 

Federal Emergency Medical Treatment and Active Labor Act ("EMTALA"). 

18. When BCBST promotes NetworkS for group plans and individual plans, BCBST 

consistently represents to members, both in written and oral presentations, the benefit of in

network coverage for emergency medical services at out-of-network facilities, such that the 

member's responsibility will be limited to co-pays and deductible, if applicable. Without this 

policy, members' benefits would be capped by a maximum allowable charges ("MAC") rate and 

a substantially lower level of benefits, leaving the members with a large outstanding balance. 

19. BCBST policy and custom of allowing full-billed charges for emergency medical 

services at out-of-network facilities dates back to at least 1994. Because BCBST does not have 

contracts with out-of-network facilities for discounted rates, the policy narrows members' 

financial exposure for emergency medical services, regardless of the providers' network status. 

BCBST routinely represents this policy and custom to current and prospective customers of its 

commercial health insurance plans. When applied as represented, BCBST members have no 

liability for emergency medical care beyond a co-pay or deductible, just as if they were receiving 

treatment from an in-network provider. 

20. If, on the other hand, BCBST were to legitimately determine that out-of-network 

services are not for emergency medical conditions, then its members have a substantially greater 

personal financial responsibility for their treatment. More imp01iantly, because BCBST has not 

negotiated a discount rate with out-of-network providers, its members are responsible for paying 

the difference between what BCBST pays (applying the MAC reduced fee schedule) and the full

billed charges. 
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21. BCBST admits that the clinical determination between emergency and non-

emergency has a huge financial impact on its members. This determination also can financially 

impact BCBST. In fact, BCBST's dual role in both determining whether a claim is an emergency 

and paying benefits out of its own pocket based on that determination creates a conflict of 

interest. For plans that BCBST fully insures the conflict is inherent in the fact that BCBST is out 

of pocket whatever it pays. For plans that BCBST administers for others the conflict arises from 

the substantial financial benefits that BSBST gets paid from those plans by holding itself out as 

able to achieve huge savings for those plans if those plans use BCBST to administer their claims. 

22. BCBST more specifically carries out its policy regarding emergency 

determinations based on the admission and discharge diagnosis filed on each claim by dividing 

ICD-9 diagnostic codes into three groups of emergency determinations: "always," "sometimes," 

and "never." BCBST's provider appeals manager testified that claims on the "always" list of 

emergencies are "always going to be paid as an emergency," and therefore, "never hit my shop." 

BCBST's written policies support this asse1iion, indicating that where a claim is considered a 

"true" medical emergency, the claim will be paid in-network by allowing the provider's covered 

billed charges. 

D. BCBST's Actions Contradict Its Policy 

23. Contrary to the testimony of its managers and written policies, BCBST routinely 

categorizes claims for treatment from the "always" list as non-emergency (along with 

"sometimes" claims) such that they are not treated as in-network claims and full-billed charges 

are not allowed. Instead, BCBST uses this guise to apply its substantially lower out-of-network 

fee schedule. As early as 2004, BCBST's Chief Medical Officer instructed BCBST's Regional 

Medical Director for Middle Tennessee to begin applying non-clinical criteria to determine if 
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BCBST would pay in-network benefits for out-of-network treatment of emergency medical 

conditions. For example, if in the judgment of the BCBST Medical Director, the hospital or 

doctor's office transferring an emergency patient to one of Plaintiff Hospitals should have 

instead transferred the patient to another (in-network) hospital, BCBST would refuse to pay in

network benefits even though the receiving hospital could not legally refuse to accept the 

emergency patient. Similarly, if in the judgment of the BCBST Medical Director, the member 

suffering from an emergency medical condition should have bypassed one of the Plaintiff 

Hospitals to seek out another (in-network) hospital, BCBST would refuse to pay in-network 

benefits even though the receiving hospital could not legally refuse to accept the emergency 

patient. Applying these non-clinical criteria resulted in BCBST refusing to allow full-billed 

charges and refusing to pay in-network benefits for many claims, even though these claims met 

BCBST's declared diagnostic criteria as emergencies. In this manner, BCBST has arbitrarily and 

capriciously determined whether claims are emergent and underpaid claims accordingly. 

24. BCBST's non-clinical criteria contradict its policies, representations to members, 

and federal law. Pursuant to EMTALA, the Hospitals must evaluate and provide stabilizing 

treatment to anyone who arrives on their property with an emergency medical condition, 

regardless of insurance status or ability to pay. After BCBST began applying non-clinical 

criteria to emergency determinations, it began denying claims as emergencies when it 

retrospectively contended patients could have gone to in-network facilities. Confronted with the 

Hospitals' legal obligation to evaluate and treat emergency patients regardless of how they 

arrived, BCBST's Regional Medical Director could only say this was "not my concern." In 

deposition testimony, the same Regional Medical Director went further to testify to his mistaken 

belief that the Hospitals were free to reject emergency transfers from outlying hospitals for a 
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higher level of care based on patients' insurance status. In fact, a Medicare-pmiicipating hospital 

with specialized capabilities or facilities may not refuse an appropriate transfer of an unstabilized 

individual protected under EMTALA who requires such specialized capabilities or facilities. 

Moreover, a receiving hospital may not deny the transfer request based on the patient's insurance 

or financial status. 

25. BCBST also contends numerous patients should have been transferred, even if the 

patient was unconscious at the time or otherwise was not appropriate for transfer, and regardless 

of whether the local in-network facility had adequate capacity, resources or staff to receive the 

patient. BCBST never checked the real time capacity, resources or staff of the in-network 

hospitals to see ifthey were real options to receive a transfer at the time. 

26. BCBST also underpays claims for out-of-network emergency medical services by 

1mposmg an undisclosed, arbitrary and capricious out-of-network fee schedule when it 

improperly denies claims as emergencies. BCBST created this new fee schedule in 2003 and has 

not updated it since then. The out-of-network fee schedule imposes lower reimbursements. 

Even though out-of-network providers do not have agreed discounts with BCBST and do not 

receive the benefit of higher patient volume associated with network pmiicipation, BCBST 

created this fee schedule to unilaterally impose discounts on out-of-network providers. 

BCBST' s rationale was to encourage members to use in-network facilities and coerce providers 

to pmiicipate in BCBST networks. Of course, BCBST designed Network S to reduce 

reimbursements and attempt to capture the lowest bidding hospital in a given market. 

27. According to BCBST written policy for its out-of-network fee schedule, its 

"[ s ]taff will compare the in-network to the out-of-network allowables every two years. Ifthere is 

a significant change, results will be repmied to the Director of Health Informatics for direction." 
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Notwithstanding this directive, BCBST never compared the in-network to the out-of-network 

allowables after 2003 and never raised its out-of-network fee schedule after 2003 even though in

network rates have risen considerably since then: BCBST admits it never intended to increase 

payment rates to out-of-network providers. The BCBST employee responsible for evaluating the 

out-of-network fee schedule testified his superiors told him he would be "wasting his time" to 

submit a revised schedule. As a result, when the Hospitals submit a claim for emergency 

services care on behalf of a Network S member, BCBST often inappropriately and unilaterally 

applies the 2003 out-of-network fee schedule and limits reimbursement substantially below what 

should be paid under its policies. 

E. BCBST's Tactics to Underpay and Delay Reimbursement 

28. BCBST's out-of-network MAC fee schedule was not designed to apply to out-of-

network emergency medical services provided to the members of BCBST. Neve1iheless, on 

information and belief, BCBST has set its computer system to apply the MAC limitation to all 

out-of-network claims, regardless of whether or not the claims are for emergency medical 

services. This practice directly violates the policies ofBCBST. 

29. By disregarding its stated policy to allow full-billed charges for emergency 

medical conditions identified by its ICD-9 coding methodology and applying its secret non

clinical criteria and arbitrary and capricious fee schedule, BCBST has systematically paid 

substantially less than the Hospitals' usual and customary charges for emergency medical 

services provided to Network S patients. BCBST has unilaterally and systematically sought to 

impose a large discount on the Hospitals' bills. From 2007 to the present, the underpayments to 

the Hospitals for emergency medical services total nearly $40 million and counting. 
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30. For policies covered by the Employee Retirement Income Security Act (ERISA) 

29 U.S.C. § 1001 et seq., such as many private employer-sponsored health plans, BCBST's 

claims processing also are required to comply with federal regulations governing ERISA claims 

handling. Likewise, for policies covered by the Affordable Care Act (ACA) , such as many 

private employer-sponsored health plans and private individual plans, BCBST's claims 

processing are required to comply with regulations governing ACA claims handling, which 

incorporate and enhance the ERISA regulations. 

31. The underpayment of the claims set forth in this amended complaint that are 

covered by ERISA governed private employer-sponsored health plans, or ACA covered private 

employer-sponsored health plans or individual plans, constitute "adverse benefit determinations" 

as defined by 29 C.F.R. § 2560.503-l(m)(4). 

32. BCBST applies no uniform or consistent method to paying NetworkS emergency 

claims and cannot explain its methodology, wreaking havoc on the Hospitals' business 

operations, as well as on the affected patients. BCBST discounts some claims by over ninety 

percent (90%) and others by almost nothing. For years the Hospitals asked for a written 

description of BCBST's methodology, but BCBST refused to provide one. Before the Hospitals 

filed this litigation, BCBST acknowledged it could not explain its methodology for processing 

Network S emergency claims. Only through extensive discovery have the Hospitals uncovered 

key flaws in the methodology (and lack thereof) causing these significant underpayments. 

33. In addition to using a secret methodology to underpay thousands of emergency 

claims, BCBST unfairly delays payments and imposes unfair collection burdens on the Hospitals 

by forcing a manual review of every emergency claim. Despite its policy-based reliance on an 

"always I sometimes I never" categorization of ICD-9 codes, in reality, BCBST defaults its 
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computer system to hold every out-of-network emergency claim for review by a claims 

representative. This manual review forces a claims representative to apply BCBST's policies 

regarding payment, as the system defaults to a non-emergency determination. In many cases, 

this manual process, which is guided by the financial interests of BCBST, trumps the clinical 

merits of patients' emergency condition. As described more fully above, this determination 

significantly impacts the member's individual obligations. 

34. BCBST also violates its own written policies and member contracts by failing to 

apply the "prudent layperson" standard to its manual claims review process. According to the 

testimony of BCBST's Regional Medical Director, BCBST physician reviewers impose their 

own unwritten and undefined opinions about "emergency" determinations over the "prudent 

layperson" standard. This practice is designed and intended to minimize the number of 

emergency claims BCBST is required to pay. 

35. After processing each claim, BCBST provides notice of an adverse benefit 

determination in the form of an Explanation of Benefits ("EOB") (example attached as Exhibit 

A) to its members and/or a Remittance Advice ("RA") (example attached as Exhibit B) to the 

Hospitals. 

36. In violation of ERISA regulations, 29 C.F.R. § 2560.503-1, the EOBs and RAs 

fail to include details written in a manner calculated to be understood by the claimant as to the 

following: 

a. The specific reason or reasons for the adverse determination; 

b. Reference to the specific plan provisions on which the determination is based; 
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c. A description of any additional material or information necessary for the 

claimant to perfect the claim and an explanation of why such material or 

information is necessary; 

d. A description of the plan's review procedures and the time limits applicable to 

such procedures, including a statement of the claimant's right to bring a civil 

action under section 502(a) of ERISA following an adverse benefit determination 

on review; and 

e. If an internal rule, guideline, protocol, or other similar criterion was relied upon 

in making the adverse determination, either the specific rule, guideline, protocol, 

or other similar criterion or a statement that such criterion was relied upon in 

making the adverse determination and that a copy of the criterion will be 

provided free of charge upon request. 

37. Indeed, the standard BCBST response to a claim does not even specify whether 

the plan considers itself covered by ERISA. Fmihermore, when issuing a written denial of 

"emergency" status to claims in response to provider requests for reconsideration or "appeals," 

the standard BCBST letter states: "A copy of the clinical review criteria used for this 

determination is available upon receipt of a written request." An example denial letter is attached 

as Exhibit C. In fact, according to the testimony of BCBST's Regional Medical Director, such 

written "clinical review criteria used for their determination" do not exist. 

38. The appeal process for an adverse benefit determination must permit a 

"reasonable opportunity for a full and fair review" pursuant to 29 C.F.R. § 2560.503-1 (b). 

BCBST's appeal process does not permit a "reasonable oppmiunity for a full and fair review" 
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because it relies upon "clinical review criteria" that do not actually exist. Therefore, appealing 

BCBST's determination would be futile. 

39. Additionally, BCBST systematically denies or underpays claims by requesting 

"additional" information already in its possession as pmt of its claims review process. BCBST 

imposes network-provider appeal procedures even though they are not applicable to non

contracted, out-of-network providers. The gnevance process for members requires the 

individual member to fill out substantial paperwork, endure significant wait times, and often face 

two levels of review before receiving a decision. Miraculously, when a member navigates the 

convoluted grievance process, BCBST ove1turns 50% of its adverse determinations at the first 

level of appeal, and 50% of the remaining decisions at the second level of review. BCBST 

imposes these burdens in a systematic effmt to minimize payments while creating obstacles to 

identification and correction of these underpayments. 

40. Network S members can choose to receive services from an out-of-network 

provider, but face significantly higher out-of-pocket burdens to make that choice. In an 

emergency, Network S members have little or no choice of providers. When BCBST refuses its 

members the benefit of BCBST's policies and practices regarding out-of-network emergency 

medical services, it imposes substantially higher financial burdens on the members. The 

difference between what BCBST has paid the Hospitals for treatment of Network S members' 

emergency claims and the members' resulting financial obligation often reaches 70% to 100% of 

the Hospitals' usual and customary charges. This element of the Hospitals' damages exceeds the 

minimum jurisdictional limits of this Comt and continues to grow. The Hospitals have resisted 

BCBST's iiwitation to pursue collections directly from patients for the amounts owed by 

BCBST. Instead, the Hospitals have mostly held accounts in abeyance while pursuing this case 
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against BCBST, which should pay the claims from premiums collected from its members and the 

profits that it generates from investing those revenues. 

41. The Hospitals repeatedly demanded BCBST correct the underpayments and pay 

the Hospitals' claims at the full-billed usual and customary charge level. By letters dated August 

27, 2009 and December 15, 2009, the Hospitals informed BCBST it had consistently underpaid 

Network S claims and sought to resolve the matter. BCBST has not reprocessed the underpaid 

claims. Moreover, before discovery revealed the truth, BCBST had not provided any 

explanation of how or why it pays an amount less than the Hospitals' usual and customary 

charges for emergency medical services. The result of this practice is BCBST's attempt to shift 

millions of dollars of liability to its customers for health care services that BCBST should have 

paid from the premium dollars it has collected. 

IV. THE HOSPITALS' CAUSES OF ACTION AGAINST BCBST 

A. COUNT ONE- IMPLIED CONTRACT/ UNJUST ENRICHMENT (DIRECT 

RIGHTS) 

42. The Hospitals restate and incorporate herein the allegations of paragraphs 1 

through 41 above. 

43. As out-of-network providers for BCBST's Network S, the Hospitals did not have 

an express contract with BCBST setting f01ih agreed reimbursement rates. 

44. The nature of the relationship between Hospitals and BCBST created direct 

contracts implied in law for BCBST to pay the Hospitals for the emergency medical services 

provided to members of BCBST. Contracts implied in law are dictated on the basis of justice 

and equity in which a court imposes a contractual obligation on the pmiies where one does not 

otherwise exist. 
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45. To establish a claim for contract implied in law (a/k/a "unjust enrichment"), a 

plaintiff must show: (1) a benefit has been conferred on the defendant, (2) the defendant 

appreciated the benefit; and (3) acceptance of the benefit under the circumstances would make it 

inequitable for the defendant to retain the benefit without paying the value for the benefit. 

46. Pursuant to Te1messee law, the Hospitals have conferred a benefit on BCBST by 

providing emergency medical services to the subscribers of BCBST for which BCBST was 

contractually required to pay. BCBST has appreciated the benefit of the Hospitals providing 

emergency medical services to its members because BCBST has collected premiums from its 

members in exchange for its promise to provide in-network coverage fo r these services. 

Therefore, it would be inequitable for BCBST to accept the benefit of the Hospitals' emergency 

medical services to its members without paying the value for this benefit. 

47. As described above, the Hospitals have established all elements for a cause of 

action for a contract implied in the law against BCBST. Both the Hospitals and BCBST were 

required to deal with one another. When presented with emergency patients, by direct admission 

or transfer from another healthcare provider, the Hospitals had no choice under EMTALA except 

to examine and provide stabilizing treatment to the patients, regardless of whether the patients 

were BCBST Network S members. Likewise, BCBST's contracts with these patients or their 

employers required payment of in-network benefits for emergency medical services, whether the 

services were rendered by an in-network provider or an out-of-network provider. Furthermore, 

Tenn. Code Ann. § 56-7-2355 requires a health benefit plan to provide coverage for emergency 

services regardless of whether the provider furnishing the services has a contractual agreement 

with the health benefit plan. 
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48. Consideration of industry custom is appropriate in deciding m~ust enrichment 

claims. With an approximate 80% market share of the group commercial insurance market in the 

Nashville market, the customs and practices of BCBST in paying out-of-network claims for 

emergency medical services represents the "majority view" of how such claims are customarily 

paid in the industry in Middle Tennessee. 

49. Since at least 1994, the majority custom in the healthcare industry in Tennessee, 

as evidenced by the actions of BCBST, has been to allow full-billed charges for all out-of

network emergency medical services. 

50. Consideration of the course of dealings between the parties is also appropriate in 

deciding m~ust emichment claims. The Hospitals have been out-of-network for BCBST's 

Network S ever since this network was created nearly ten years ago. From the beginning, the 

course of dealings between BCBST and the Hospitals has included an understanding that 

BCBST would allow full-billed charges for out-of-network emergency medical services rendered 

to its Network S members by the Hospitals. 

51. Based on industry custom in Tem1essee and BCBST's course of dealings with 

Hospitals, the reasonable rate of reimbursement for all of the emergency admissions at issue is 

full-billed charges. Consequently, BCBST has been m~ustly enriched to the extent of these full

billed charges, less each patient's co-insurance obligation pursuant to the terms of an evidence of 

coverage. BCBST collects premiums from its members based on its custom and policy of 

allowing full-billed charges; it would be inequitable for BCBST to retain the benefit of these 

premiums, fail to allow full-billed charges, and then attempt to shift the responsibility to its 

members to satisfy the unpaid balance of his/her hospital bill. 
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52. By vi1iue of their contracts implied in law with BCBST, the Hospitals have 

standing independent of the thousands of BCBST members whose medical treatment is at issue 

to assert their cause of action for unjust enrichment against BCBST. While the Hospitals are 

assignees of the claims for underpaid benefits for these members, and alternatively asse1i their 

separate and independent rights herein as assignees, this cause of action relies upon legal duties 

owed by BCBST directly to the Hospitals, which do not require any kind of benefit 

determination under ERISA plans. Additionally, the Hospitals' direct and independent rights are 

not preempted by federal law, and have no rules requiring exhaustion of any administrative 

remedies in order to pursue this cause of action against BCBST. Such prerequisites are not 

required by any law or contract under the circumstances of this case. 

53. BCBST never challenged the reasonableness of the Hospitals' charges for the 

emergency medical services at issue, dating back to January 1, 2007, prior to the filing of this 

suit. Under the doctrines of estoppel and laches, BCBST is now precluded from challenging the 

reasonableness of the rates charged by the Hospitals for the emergency medical services at issue. 

54. The statute of limitations for a contract implied-in-law should be the same as an 

express contract. Pursuant to Tenn. Code Ann. § 28-3-109, the statute of limitations for an 

express contract is six years. Therefore, all claims from January 1, 2007 through final judgment 

which are the subject of this complaint are timely filed. Alternatively, BCBST's concealment of 

its methodology for processing claims and/or application of the discovery rule tolls any 

applicability of a statute of limitations articulated by BCBST under Tenn. Code Ann. § 56-7-

llO(b) or otherwise. 
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B. COUNT TWO- BREACH OF CONTRACT (AS ASSIGNEEES) 

55. The Hospitals restate and incorporate herein the allegations of paragraphs 1 

through 40 above. 

56. Alternatively, pursuant to 29 U.S.C. § 1132(a)(1)(B), the Hospitals seek to 

recover benefits due under the terms of the applicable BCBST benefit plans as assignees of 

benefits sought by BCBST Network S subscribers who obtained medical treatment at the 

Hospitals from January 1, 2007 to the present. The Hospitals attach as "Exhibit D" an example 

of the standard assignment of benefits document executed by Network S subscribers who 

obtained treatment at the Hospitals . Attachment of all assignment documents is impractical 

because of the volume of claims at issue. 

57. Prior to each claimed underpayment relating to this case, BCBST and each of its 

members who sought care at the Hospitals entered into valid and enforceable agreements for 

health plan services suppo1ied by valuable consideration. However, in each instance alleged 

herein, BCBST failed to perform its obligations under the contracts by failing to fully pay the 

Hospitals for the medically necessary services the Hospitals rendered to BCBST's members. 

58. BCBST failed to perform its contractual obligations by failing to pay the 

Hospitals' claims pursuant to the terms of the BCBST benefit plan. BCBST also abused its 

discretion in making benefit determinations that are contrary to the terms of the plans. By failing 

to pay the Hospitals the full usual and customary charges for these services, BCBST has caused 

damages to its members in the form of lost benefits under their agreements. 

59. BCBST also failed to establish or follow claims procedures consistent with the 

requirements of 29 C.F.R. § 2560.503-1. As alleged above, BCBST failed to provide a 

reasonable claims procedure that would yield a decision on the merits of the Hospitals' claims. 
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As a result of this failure, the Hospitals are deemed to have exhausted the administrative 

remedies available under the plans and are entitled to pursue this cause of action. 

60. The Hospitals' cause of action is one capable of assignment and was, in fact, 

assigned to them. As such, the Hospitals are entitled to damages for the benefit of the bargain, 

which would put the Hospitals in as good a position as if the agreements had been performed. 

61. Pursuant to Tenn. Code Ann.§ 28-3-109, the statute of limitations for an express 

contract is SIX years. Therefore, all claims are timely filed. Alternatively, BCBST's 

concealment of its methodology for processing claims and/or application of the discovery rule 

tolls any applicability of a statute of limitations atiiculated by BCBST under Tenn. Code Ann. § 

56-7-11 O(b) or otherwise. 

C. COUNTTHREE-DECLARATORYJUDGMENT 

62. The Hospitals restate and incorporate herein the allegations of paragraphs 1 

through 40 above. 

63. The Tem1essee Declaratory Judgment Act grants courts of record the power to 

declare rights, status, and other legal relations. Tenn. Code Aim. § 29-14-102. The Act also 

conveys the power to construe or determine the validity of any written instrument, statute, 

ordinance, contract, or franchise, provided that the case is within the court's jurisdiction. Tem1. 

Code Am1. § 29-14-1 03; Colonial Pipeline Co. v. lvforgan, 263 S. W.3d 827, 837 (Tenn. 2008). 

"A contract may be construed either before or after there has been a breach thereof." Tenn. Code 

Ann. § 29-14-104. 

64. The Tennessee Declaratory Judgment Act provides that "fmiher relief based on a 

declaratory judgment or decree may be granted whenever necessary or proper." Tenn. Code. 
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Aill1. § 29-14-110. Pursuant to this statutory provision, the Comi is empowered to grant any 

appropriate relief related to its declarations. 

65. The Hospitals seek relief for past damages caused by BCBST's failure to provide 

reimbursement for its Network S subscribers, which can be quantified. However, Network S 

members will continue to need services from the Hospitals after final resolution of this case. As 

such, the Hospitals ask the Court to declare the pmiies' rights and obligations under the 

Hospitals' contracts implied in law and the assignments of benefits executed by patients, the 

BCBST Network S plan documents, which BCBST already possesses, and BCBST's internal 

policy documents, which it similarly possesses. 

66. The Hospitals request the following declarations based on the Court' s 

construction of the NetworkS plan documents, the assignment of benefits, and BCBST's internal 

policy documents: 

a. BCBST's application of a "Maximum Allowable Charges" a/k/a MAC 

limitation, or any similar limitation, to reduce the amount owed on full-billed 

usual and customary charges for emergency medical services provided to out-of

network Network S patients for whom Hospitals do not have a contract with 

BCBST is arbitrary and capricious. 

b. BCBST's EOBs and RAs fail to include details written in a malller calculated to 

be understood by the claimant as to the following: 

i. The specific reason or reasons for the adverse determination; 

11. Reference to the specific plan provisions on which the determination is 

based; 
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111. A description of any additional material or infonnation necessary for the 

claimant to perfect the claim and an explanation of why such material or 

information is necessary; 

rv. A description of the plan's revrew procedures and the time limits 

applicable to such procedures, including a statement of the claimant's 

right to bring a civil action under section 502(a) of ERISA following an 

adverse benefit determination on review; and 

v. If an internal rule, guideline, protocol, or other similar criterion was relied 

upon in making the adverse determination, either the specific rule, 

guideline, protocol, or other similar criterion or a statement that such 

criterion was relied upon in making the adverse determination and that a 

copy of the criterion will be provided free of charge upon request. 

c. BCBST's appeal process does not permit a reasonable oppmiunity for a full and 

fair review because it purportedly relies upon "clinical review criteria" which do 

not exist; 

d. BCBST's disregard of its "always/sometimes/never" emergency claim list for 

"always" in-patient and out-patient emergencies is arbitrary and capricious. 

e. BCBST's application of any undeclared and unwritten criteria for denying claims 

as set forth herein is arbitrary and capricious; 

f. By viriue of their contracts implied in law with BCBST, the Hospitals have 

standing independent of BCBST members to pursue their cause of action for 

unjust enrichment against BCBST for emergency medical services provided to 

NetworkS members; and 
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g. The Hospitals are entitled to reimbursement from BCBST of their full-billed 

usual and customary charges for emergency medical services provided to out-of

network Network S patients for whom Hospitals do not have a contract with 

BCBST, less any applicable patient co-pay responsibility. 

V. PRAYER FOR RELIEF 

The Hospitals respectfully request the following relief: 

1. A finding that Hospitals have contracts implied in law with BCBST for payment of 

reasonable reimbursement for their provision of emergency medical services to the BCBST 

member claims at issue from January I, 2007 through the date of Final Judgment; 

2. A finding that BCBST has breached its contractual obligations for the claims at 

issue, both under the direct contract claims of the Hospitals, and under the separate and 

independent rights that the patients assigned to the Hospitals; 

3. A finding that reasonable reimbursement for emergency medical services are the 

Hospitals ' full-billed charges, pursuant to BCBST's declared and written policies, industry 

custom and the course of dealings between the parties; 

4. An award of compensatory damages in the amount determined after analyzing all 

claims (both inpatient and outpatient) at issue from January I, 2007 tlu·ough the date of final 

judgment tmder BCBST's "always, sometimes, never" diagnostic code criteria, while allowing 

full-billed charges pursuant to BCBST's declared and written policy, custom, and course of 

dealings with Hospitals for all "always" claims; 

5. The appointment of a special master to determine whether the "sometimes" claims 

should be considered emergencies pursuant to the prudent layperson standard set forth in 

applicable law and the policies issues by BCBST; 
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6. An award of compensatory damages for all "sometimes" claims determined by the 

special master to be emergency medical care, to be calculated based upon an allowance of full

billed charges pursuant to BCBST' s declared and written policy, custom and course of dealings 

with Hospitals. 

7. An award of pre-judgment and post-judgment interest at the statutory rate for the 

amount of compensatory damages, for both the direct breach of contract claims, and the assigned 

breach of contract claims; 

8. An award of discretionary costs; 

9. Declaratory relief as set fmih herein for all claims submitted to BCBST after the date 

of final judgment; 

10. A finding that Plaintiffs are excused from exhausting whatever administrative 

remedies for any ERISA plans at issue allegedly existed, due to BCBST's failure to provide 

adequate notice of the grounds for its underpayments and its failure to have and apply reasonable 

claims handling policies and procedures; 

11. An award of attorney's fees pursuant to 29 U.S.C. § 1132(g)(l); and 

12. All other and fmiher relief to which the Hospitals may be entitled. 
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Respectfully submitted, 

DAVID A. KING (TN BP 011559) 
KINIKA L. YOUNG (TN PR #25777) 
BASS, BERRY, SIMS, PLLC 

150 Third A venue South, Suite 2800 
Nashville, Tennessee 37201 
(615) 742-7773 
(512) 742-0417 facsimile 

LANCE J. RAMSEY (TN BPR #018429) 
GJERSET & LORENZ, LLP 

2801 Via Fortuna, Suite 500 
Austin, Texas 78746 
(512) 899-3995 
(512) 899-3939 facsimile 

Attorneys for Plaintifft HCA Health Services 
of Tennessee, Inc., Hendersonville Hospital 
Corporation, Central Tennessee Hospital 
Corporation, and HTI Memorial Hospital 
Corporation 
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was served upon the following via email and U.S. Mail: 

Richard C. Rose 
Robe1i F. Parsley 
MILLER & MARTIN, PLLC 

832 Georgia Avenue 
1000 Volunteer Building 
Chattanooga, Te1messee 37402 

Elizabeth J. Bondurant 
SMITH, MOORE, LEATHERWOOD, LLP 

Atlantic Center Plaza 
1180 W. Peachtree St. NW 
Suite 2300 
Atlanta, GA 30309 

Attorneys for Defendant Blue Cross 
BlueShield a/Tennessee, Inc. 
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