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Crucial Antitrust Risks for  

the Healthcare Industry 

Collaboration, Consolidation & Collusion 



Health Care Is Key Focus 

http://www.ftc.gov 
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Collaboration Among Providers/Payors 

The provider groups will be treated as “competitors”  
in the market for cardiology services 

Collective Setting of Price or Other Terms Among  
Competitors = Per Se Illegal Price Fixing  

But… 

Price/Term Setting Incidental and Necessary to  
Bona Fide Joint Venture = Not Per Se Unlawful 

So… 

How do Providers Desiring to Legitimately  
Collaborate Avoid Antitrust Pitfalls? 

In a Nutshell: 
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Provider/Payor Collaboration 

Exceptions that allow providers to collaborate and avoid 

per se illegality: 

Single entity 

Financial integration 

Clinical integration 

Accountable Care Organizations 

“Messenger Model” 
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Healthcare Consolidation 

Two conflicting trends: 

Consolidation encouraged in post-ACA era, including 

provider mergers (Hospitals, Physician Practices, Clinics) 

After a string of losses in 1990s, agencies’ challenges to 

provider mergers have been reinvigorated  
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Consolidation 
Recent Hospital Acquisition Challenges 

In re Renown Health (FTC, filed Aug. 3, 2012) 

Health system acquisition of 15-physician cardiology practice and 
then 16-physician cardiology practice in Reno, Nevada 

FTC and Nevada AG challenge 

► Alleged Renown would control 88% of market for adult cardiology 
services.  Non-competes prevented cardiologists from joining competing 
systems 

Transaction not large enough to meet HSR reporting thresholds 

Conduct based remedies ordered 

► Renown required to suspend its non-compete provisions until at least  
6 cardiologists left to join competing practices 

4 Executives fired over failed transaction (including CEO & 
General Counsel!) 
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Consolidation 
Recent Hospital Acquisition Challenges 

FTC v. St. Luke’s Health System, No. 1:13-CV- 00116 (D. Idaho, 
filed March 12, 2013) 

Non-profit six-hospital health system acquires 44-physician Saltzer 
Medical Group 

FTC and Idaho AG filed complaint to block acquisition, alleging 60% 
combined market share in primary care physician market in Nampa, 
Idaho; combined entity would have increased negotiating power with 
payors 

Parties refused to delay transaction 

After a four-week trial, the agencies prevailed, resulting in the 
District Court ordering St. Luke’s to unwind the transaction. FTC v. 
St. Luke’s Health System, Ltd., (D. Idaho, Jan. 24, 2014). 

► St.Luke’s filed Notice of Appeal to the Ninth Circuit and Motion for Stay Pending 
Appeal 

► FTC and Idaho AG have filed Opposition to Pending Appeal 
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Consolidation 
Recent Hospital Acquisition Challenges 

Promedica Health System v. FTC (Case No. 12-3583, 6th Cir. 2012) 

Hospital system merger completed in 2010 

FTC challenged purchase of St. Luke’s hospital, ordered divestiture 

► Alleged anticompetitive merger in general acute-care inpatient hospital 
services market and inpatient obstetrical services market.  Combination 
would reduce number of acute care hospital competitors from 4 to 3, 
resulting in 60% combined market share.  For inpatient obstetrical 
services, only 2 competitors left and Promedica would enjoy 80% 
market share  

Sixth Circuit unanimously affirmed the FTC decision, finding that 
completed acquisition of rival hospital by dominant health system 
was anticompetitive and ordering divestiture of the hospital.  
ProMedica Health System, Inc. v. FTC, No. 12-3583, 2014 U.S. App. 
LEXIS 7500 (6th Cir. Apr. 22, 2014) 

► Court cited to damaging statements by management 

8 



FTC/DOJ Concerns 

Large market shares 
• 35% raises concern 

• 50% or more - problematic 

Anticompetitive Effects 
• Increased price/reimbursement rates 

• Reduced services or access 

• Reduced quality 

Concentrated Markets 
4 to 3, 3 to 2, 2 to 1 

Barriers to Entry 
Are entrants likely, timely and sufficient 

Hospitals Doctors Outpatient centers 
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Consolidation 
What the Agencies Look for in Provider Mergers 



Consolidation 
Consolidating Providers Be on Notice 

Even the threat of Enforcer challenges has caused  

parties to abandon deals 

Challenges commenced both pre- and post-consummation 

Doesn’t matter if transaction is large enough to be 

reportable under the Hart Scott Rodino Act 

State AGs actively enforce (esp. physician practice  

group mergers) 
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Consolidation 
Consequences of Challenges 

 

Injunction prohibiting transaction 

► Even if unsuccessful may delay the deal 

Unwinding of transaction 

Divestiture  

► E.g., recent CHS divestiture in HMA acquisition 

Conduct-based remedies 

Expensive legal battles 
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Due Diligence 

 

Concerns about information sharing and potential 
exposure for price fixing 

► Possible use of due diligence information to coordinate prices 
before deal is closed  

► Or if deal doesn’t close, former merger partners might use of due 
diligence information to coordinate prices 

Exchange of CSI and precautions to minimize antitrust 
risk 

► Is the information competitively sensitive? 

► Is it necessary for the purchaser to have access to the 
information? 

► Are there any safeguards that can be put in place to minimize 
risk that information could be misused?  I.e., can the information 
be aggregated or blinded? 
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Confidentiality agreements in place with “Highly Confidential” category 

“Clean Room” for “Highly Confidential” information and only “Clean Team” had access 

Data room for outside antitrust counsel 

Pricing information conveyed as averages and ranges 

Collusive Practices 
Transactional Issues – Due Diligence 
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Safeguards recognized as adequate to rebut charge of 

illegal information exchange: 

Omnicare, Inc. v. UnitedHealth Group, Inc., 594 F. Supp.2d 945 (N.D. Ill. 2009) aff’d. 

629 F.3d 697 (7th Cir. 2011) 



Privilege and Confidentiality in  
Healthcare Consolidation 

Attorney-client privilege over pre-merger 

communications passes from the acquired corporation to 

the surviving corporation.  

► Great Hill Equity Partners IV, LP v. SIG Growth Equity Fund I, 

LLLP (Del. Ch. Nov. 15, 2013) 

► See also Commodity Futures Trading Comm’n v. Weintraub, 471 

U.S. 343 (1985) (“[W]hen control of a corporation passes to new 

management, the authority to assert and waive the corporation’s 

attorney-client privilege passes as well.”) 

Thus, the rival would be unsuccessful in arguing that the 

hospital constitutes a “third party” provided the 

communications were not shared pre-merger. 
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Collusive Practices 
Information Sharing – Legal Risk 

Direct or indirect exchange of current or future price/cost 

information with competitors creates antitrust risk 

Can be the basis of a criminal price-fixing allegation or a 

private lawsuit 

Exchange of other competitively sensitive information 

can pose risk as well 

Exchange can be illegal by itself 

Professional associations can be fertile ground for this 

kind of problem 
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Collusive Practices 
Information Sharing – Guidance 

Generally, competitor participation in price/cost information 
exchanges ok if: 

Managed by third party 

Historical data (3 month minimum) 

At least 5 participants  

No more than 25% from single source 

Aggregated data 

Statements 4, 5, 6 of the Statements of Antitrust Enforcement Policy in Health Care 
provide guidance and safe harbors for sharing wage/price/benefits information.   
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Collusive Practices 
Exclusionary Contracting 

Exclusive provider contracts are often used – many 

legitimate reasons 

Antitrust violations may occur if the opportunities for 

rival providers to sell their services are foreclosed for 

long period of time 

Frequent source of litigation, although the exclusive 

provider contract frequently prevails 
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Collusive Practices 
Exclusionary Contracting – MFNs 

Most Favored Nation – provider guarantees payor will receive most 
favorable terms 

Area of renewed federal enforcement – action brought against 
BCBS of Michigan, United States v. Blue Cross Blue Shield 
Michigan, No. 2:10-cv-14155-DPH –MKM (filed October 18, 2010).  

DOJ alleged MFN has effect of raising prices to consumers, and 
excluding other payors from market 

Anticompetitive effect exacerbated because BCBS contracts 
required providers to give BCBS better pricing than offered to other 
plans (“MFN-plus”).  Sometimes providers charged BCBS 40% less 
than rivals. 

Suit dismissed in 2013 after the Michigan legislature passed a law 
prohibiting most favored nation clauses.   

DOJ’s interest in most favored nation clauses is unlikely to abate. 

Some risk exists for both parties to MFN  
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Important Final Points 
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Many other antitrust risks in health care sector not 
covered in this presentation 

Antitrust enforcement continues to escalate and health 
care is a priority 

Joint contracting involves serious potential antitrust risk 

Potential anti-competitive effects of proposed acquisition 
must be carefully analyzed up front 

Antitrust risk lurks in every stage of a transaction 

Any activity that excludes rivals carries potential antitrust 
risk 

Guidance of antitrust counsel is needed to navigate the 
many antitrust pitfalls that lurk in the health care sector 

 



Trends to Watch in Health Care Sector 

Increased use of ACOs or other integrated models due 
to pressures to coordinate and integrate care delivery 

► How will this play out? 

► Tension between benefits of coordinated care and potential for 
price increases from increased market power 

Use of provider contracting networks 

Will increased federal & state enforcement challenges to 
provider consolidation continue? 

► Highly likely given current administration 

► Continued pursuit of consummated mergers & smaller 
transactions 

- Hospital acquisitions of competitors; health system acquisitions of 
physician practices; smaller physician practice consolidation 
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