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The Trusted Gatekeepers
Physicians play a central role in the ordering and delivery of healthcare services. 
As “gatekeepers to the healthcare system,”2 the government has historically 
placed an “enormous amount of trust in the physician’s judgment.”3 Based on 
this trust, individual physicians historically were not subject to the same level 
of governmental scrutiny as were hospitals and other healthcare facilities. In 
addition to appearing less sympathetic to a potential jury, hospitals and health-
care facilities were also more appealing enforcement targets because of their 
more significant financial resources. As a consequence, some in the physician 
community often viewed compliance with federal 
healthcare laws and regulations as more of a 
concern for the healthcare facility, and not 
the physician.

Although in past years hospitals 
and healthcare facilities have 
been the government’s primary 
target, several recent settlements 
involving individual physicians 
demonstrate that the govern-
ment could be expanding its 
enforcement net to include the 
other side of those financial 
relationships—physicians 
accused of soliciting and/or 
accepting illegal remunera-
tion in exchange for referrals. 
As a result, physicians and their 
counsel should take note of the 
risks of government enforcement 
actions in response to any involve-
ment in transactions with healthcare 
facilities and providers that may violate 
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federal healthcare laws. As recently noted by U.S Department of 
Health and Human Services Office of Inspector General (HHS 
OIG) Chief Counsel Lewis Morris, “When we’re doing our analysis 
of the [healthcare] fraud problem, we have come to recognize 
we’re only going to get our arms around this if we address both 
parties to the scheme.”4 

Recent Enforcement Actions Involving 
Individual Physicians 
In December 2007, HealthSouth Corporation agreed to pay $14.2 
million to settle allegations by the U.S. Department of Justice 
(DOJ) that HealthSouth had paid illegal kickbacks to physicians 
who referred patients for care in some of its hospitals, outpatient 
rehabilitation clinics, and ambulatory surgery centers.5 
The government then turned its attention to 
the individual physicians involved in these 
arrangements. On December 1, 2009,  
DOJ announced that Kerlan-Jobe  
Orthopedic Clinic (Kerlan-Jobe), a sports 
medicine clinic located in Los Angeles, 
CA, agreed to pay the United States 
$3 million to settle allegations that 
it received illegal kickbacks from 
HealthSouth Corporation.6 

The settlement originally stemmed 
from HealthSouth’s self-disclosure 
in 2004 and 2005 of certain 
financial relationships with 
physicians, including Kerlan-
Jobe, to the U.S. Attorney for the 
Northern District of Alabama and 
the OIG. The investigation leading 
to the Kerlan Jobe settlement was a 
collaborative effort of the DOJ Civil 
Division, the U.S. Attorney’s Office for 
the Central District of California, and 
the OIG. Kerlan-Jobe settled with the 
DOJ to resolve allegations that HealthSouth 
paid kickbacks to Kerlan-Jobe in the form of 
stock option grants, donations to the Kerlan-
Jobe Foundation, loan forgiveness on an equipment 
lease, and what was described by DOJ as “disproportionately 
high ownership interest in a jointly owned ambulatory surgery 
center.”

In another recent example of government enforcement against 
individual physicians, the U.S. Attorney’s Office for New Jersey 
announced on September 16, 2009, that the government reached 
settlements totaling approximately $960,000 with three cardi-
ologists who had allegedly received kickbacks through sham 
employment contracts with the University of Medicine and 
Dentistry of New Jersey (UMDNJ).7 The government alleged 
that beginning in 1995, UMDNJ began to enter into part-time 
employment agreements with local cardiologists to perform 
bona fide services. The government further alleged that it was 
understood that the services to be provided by the cardiologists 

were never to be performed, and thus served as illegal kickbacks 
intended to boost referrals to UMDNJ. In announcing the settle-
ment agreement, Acting U.S. Attorney Ralph Marra stated that the 
government “will continue to pursue those physicians who abuse 
and defraud federal healthcare programs by making referrals 
based on financial considerations rather than the best interests of 
patients.”8 

The settlement agreements with the cardiologists are part of a 
larger investigation against UMDNJ, pursuant to which UMDNJ 
agreed to pay the government approximately $8.3 million to 
settle allegations that it paid illegal kickbacks to cardiologists 
and submitted false claims to the government.9 The govern-
ment has also reached settlements with six other cardiologists, 

including two cardiologists who have pleaded guilty to 
criminal embezzlement charges, in connection with 

the employment contract scheme. The government 
further stated that it will continue its investiga-

tion of other physicians that may be involved 
in the contract scheme.10 

On March 9, 2010, the DOJ announced 
that Rush University Medical Center 
(Rush) in Chicago, IL, entered into a 
settlement agreement with the govern-
ment, and agreed to pay $1.5 million to 
resolve allegations that Rush submitted 
false claims.11 The allegations against 
Rush included entering into certain 
leasing arrangements for office space 
with two individual physicians and 
three physician practice groups, 
including Midwest Orthopedics at 

Rush LLC (Midwest), that violated the 
Stark Law.12 Midwest was named as a 

defendant pursuant to the whistleblower 
complaint filed by Dr. Robert Goldberg and 

June Beecham.13 Although the government 
declined to intervene as to claims against 

Midwest, they reserved the right to intervene 
at a later date for good cause.14 As a consequence, 

the government may choose to intervene in the 
future to focus on the individual physicians involved in 

these financial relationships. 

It is not only individual physicians who are being targeted. As a 
further sign that the government may be expanding its enforce-
ment efforts beyond healthcare facilities, Michael Bakst, PhD, 
former chief executive officer of Community Memorial Hospital 
of Ventura, CA, recently entered into a $64,000 settlement 
with the government to resolve allegations that he violated the 
federal physician self-referral law.15 The government alleged 
Bakst personally negotiated financial arrangements with physi-
cians and directed improper payments to them in violation of 
the Stark law.16 In the OIG’s October 5, 2009, press release, 
Morris stated, “The Office of Inspector General strongly believes 
that, in addition to holding corporations accountable for health-
care fraud, individuals who caused the fraud should also be 
held accountable.”17
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Government’s Increased Emphasis on Targeting 
Healthcare Fraud
Throughout the recent healthcare reform debate, it has frequently 
been emphasized that the U.S. government loses more than $60 
billion each year to healthcare fraud.18 However, in recent congres-
sional testimony, Morris stated that for every dollar spent on OIG 
oversight from fiscal years (FYs) 2006-2008, there was a return of 
$17 to the federal healthcare programs.19 As a consequence, it is not 
surprising that combating healthcare fraud is one of the few areas 
that has captured strong bipartisan consensus. Due to the fiscal 
demands resulting from expanded health coverage, healthcare fraud 
enforcement is viewed as an attractive potential revenue stream. As 
a result, the Obama Administration has increased its emphasis on 
healthcare fraud, including a surge in funding for healthcare fraud 
enforcement and ratcheting up anti-fraud rhetoric.20 

In a public demonstration of their commitment to the enforce-
ment of healthcare fraud, HHS and DOJ held a National Summit 
on Healthcare Fraud on January 28, 2010. In his remarks at the 
conference, U.S. Attorney General Eric Holder stated that “in the 
area of healthcare fraud, we must continue to think outside the box 
and pursue innovative investigative and prosecutorial strategies.”21 
In addition, Holder noted that the White House’s FY ending 2010 
budget called for an increase from nearly $200 million to $300 
million in the budget for fighting healthcare fraud.22 Notably, the 
FY ending 2011 budget includes an additional request of $250 
million in addition to the FY 2010 budget increase, so that the 
government “is better able to minimize inappropriate payments, 
close loopholes, and provide greater value for program expendi-
tures to beneficiaries and taxpayers.”23 Holder also made note of 
additional regulatory and legislative reforms that potentially could 
be on the way in prosecuting healthcare fraud.24

In the legislative arena, President Barack Obama recently signed 
Pub. L. No. 111-148, the Patient Protection and Affordable Care 
Act (PPACA), on March 23, 2009, which includes additional tools 
to combat healthcare fraud and abuse. Specifically, PPACA revises 

the intent requirement in the Anti-Kickback Statute so that no 
proof of actual knowledge of the Anti-Kickback Statute or specific 
intent to violate the statute is required.25 In addition, PPACA 
allows for claims for services in violation of the Anti-Kickback 
Statute to constitute a false or fraudulent claim under the False 
Claims Act,26 and increases the Sentencing Guidance level for 
healthcare fraud offenses.27 The inclusion of this language in 
PPACA reflects the importance being placed by the government 
on increased healthcare fraud enforcement and could further 
result in increased liability to physicians.28 

Increased Government Enforcement on the 
Horizon 
Overall, the message from the government appears to signal a more 
expansive and aggressive stance on healthcare fraud enforcement 
in which individual physicians could increasingly find them-
selves to be the subject. Although physicians have been subject to 
enforcement before,29 the increased attention and funding by the 
government toward enforcing healthcare fraud, combined with 
the Kerlan-Jobe, UMDNJ, and Bakst settlements, may illustrate 
the beginning of an accelerated trend of enforcement actions 
against individual physicians. While hospitals and other healthcare 
facilities will likely continue to be targeted by the government, 
individual physicians may need to start taking a more active role 
in compliance. Although it is difficult to predict the frequency of 
enforcement actions involving physicians in the near future, the 
government appears to be sending a message to the healthcare 
industry that “under the anti-kickback statute and Stark self-
referral law, it takes two to tango.”30
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