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redetermination decision, recoupment does 
not stop until the request for reconsideration 
is submitted.4 This aspect of the process forces 
providers into the difficult choice of taking 
sufficient time to draft a thorough appeal or 
rushing the appeal in order to stop recoup-
ment. After the reconsideration decision is 
rendered, recoupment is not stayed under 
any circumstances, even if additional levels of 
appeal are pursued.

CMS has proposed a rule that would require 
recoupment to cease when a valid first level 
appeal is received. If the provider loses at 
the first level, CMS would then proceed to 
recoup 30 days after giving notice to the pro-
vider, unless the provider appeals to the QIC 
in the interim. Therefore, a provider who acts 
in a timely fashion can preclude any recoup-
ment until the QIC decision is rendered.

While there is no final rule, CMS has imple-
mented the provision allowing for recoup-
ment to cease during the first two levels of the 
appeals process for overpayments appealed 
for Medicare Part B claims. In response to a 
lawsuit challenging CMS’ failure to apply this 
proposed rule to Part A, CMS has issued new 
instructions, effective July 2008, providing 
for recoupment to cease until the issuance of 
a reconsideration decision for overpayments 
appealed for Part A claims.

Steps to prepare for audit

Providers should take steps to be prepared 
for these unannounced PSC audits. Provid-
ers should designate the compliance officer or 
another administrator as the employee respon-
sible for the audit. A provider should inform 
all employees to notify the compliance officer 
if anyone is contacted by a PSC or if a PSC 
appears at any office. The compliance officer 
should then serve as a point of contact with the 
PSC to coordinate the audit, answer ques-
tions regarding where records are located, and 

assist the PSC in setting up interviews with 
requested individuals. If the provider has more 
than one office, the compliance officer should 
suggest that the PSC stage its audit out of the 
provider’s corporate or business office.

The compliance officer should contact the 
provider’s legal counsel if a PSC arrives to 
conduct an audit. Legal counsel then can 
assist in interfacing with the PSC and can 
monitor and document the audit process, 
including being present during interviews and 
assisting in document collection. 

The compliance officer must ensure that com-
plete documentation is provided to the PSC 
to support the services billed for the patients 
under review. The compliance officer should 
not permit the PSC to rush the process, 
but must proceed deliberately to collect all 
relevant documentation. The document col-
lection cannot be left solely to clinical person-
nel who may not be aware of documentation 
necessary to support claims from a billing 
perspective. For this reason, the compliance 
officer should involve billing personnel in the 
production of documents. 

It also is important to ensure that providers 
have adequate time to collect the requested 
documents. A PSC may request records that 
a provider may not have on-site. A provider 
also may have multiple sites. If a provider 
has multiple sites or does not have access to 
all of the documentation requested by the 
PSC, the compliance officer should request 
additional time to submit documentation not 
collected by the PSC during the on-site audit 
and should document the PSC’s agreement to 
additional time. Providers with both electronic 
and paper records also should ensure that both 
types of records are provided to the PSC.

Under no circumstances should the compli-
ance officer sign any statement certifying 

the completeness of the medical records it 
is providing, unless the compliance officer 
responsible for the audit (and perhaps legal 
counsel as well) has confirmed that all docu-
ments have been provided. Staff members 
should be trained that any requests by a PSC 
for the staff member to sign off on any matter 
should be referred to the compliance officer.

Providers should retain or request a copy of 
all documents provided to the PSC. After the 
collection is complete, it is recommended 
that the provider or legal counsel send a letter 
to the PSC memorializing the documents 
collected and persons interviewed during 
the audit. This letter will be invaluable if any 
issue ever arises regarding how the audit was 
conducted.

Conclusion

PSC audits and the appeals of the results 
of PSC audits are time-consuming and expen-
sive. As a compliance officer, you can protect 
against the risk of an overpayment determina-
tion by ensuring that your organization has 
a plan in place when the PSC shows up at 
the door. If your organization becomes the 
subject of an overpayment demand following 
an audit, familiarize yourself with the appeals 
process, so that you can be prepared to defend 
your organization.n 

1	 The responsibilities of PSCs are set forth in the Medicare Program 
Integrity Manual, Pub. 100-08, Chapter 3 “Verifying Potential Errors 
and Taking Corrective Actions” and Chapter 4 “Benefit Integrity.”

2	 Pub-100-06, Transmittal 138, Notice of New Interest Rate for Medicare 
Overpayments and Underpayments – 3rd Notification for FY 2008, 
April 18, 2008. New rate effective April 18, 2008. 

3	 42 C.F.R. § 405.968(a)(1).
4	 See 71 Fed. Reg. at 55407. 




