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On Friday, July 10, 2009, the SEC released proposed rules to enhance certain compensation and 
corporate governance disclosures. Additionally, the proposed rules clarify certain proxy rules 
and address issues that have arisen in the proxy solicitation process. The SEC has requested 
comments on each of these proposals, and we expect that the proposed rules may undergo some 
revision before becoming final. What follows is a brief summary of the proposed rules.   

Enhanced Director and Nominee Disclosure 

The SEC is proposing amendments to Item 401 of Regulation S-K to require additional 
disclosure about the backgrounds of directors and nominees for director.  The proposed 
amendments would require disclosure of the following new items: 

• Director experience and qualifications.  The proposed amendments would require 
companies to briefly discuss for each director or person nominated to become a director the 
specific experience, qualifications, attributes or skills that qualify that person to serve as a 
director for the company at the time the disclosure is made, and as a member of any 
committee the person serves on or is chosen to serve on (if known), in light of the company’s 
business and structure.  If material, the disclosure would cover more than the past five years, 
and include information about the person’s risk assessment skills, particular areas of 
expertise or other relevant qualifications. The SEC is also seeking comment on whether 
disclosure should be required regarding additional factors that a nominating committee 
considers when selecting someone for a position on the board, such as diversity. 

• Directorships held within the last five years.  The proposal would require disclosure of any 
directorships at public companies held by each director or nominee for director at any time 
during the past five years, even if the director or nominee for director no longer serves on 
that board. 

• Expanded time period for which disclosure of legal proceedings is required.  The 
proposed amendments would lengthen from five to 10 years the time during which disclosure 



 

is required of any material legal proceedings in which a director or nominee for director was 
involved.  

Description of Company Leadership Structure 

The SEC is proposing adding a new disclosure requirement to Item 407 of Regulation S-K that 
would require a description of a company’s leadership structure.  This disclosure would include 
the following items: 

• Justification of leadership structure.  Companies would be required to indicate why they 
have determined their leadership structures are appropriate given their specific characteristics 
or circumstances.  The proposed amendments would also require companies to disclose 
whether the same person serves as both principal executive officer and chairman of the 
board, or whether two individuals serve in those positions.  If one person serves as both 
principal executive officer and chairman of the board of a company, the company would be 
required to disclose whether it has a lead independent director and describe the specific role 
the lead independent director plays in the leadership of the company. 

• Board’s role in risk management.  The proposal would require companies to disclose the 
extent of their board of directors’ role in their risk management and the effect this has on the 
company’s leadership structure. 

Enhanced Compensation Disclosures 

In the context of compensation disclosures, the SEC is proposing two amendments to Item 402 
of Regulation S-K.  

• First, the proposal would require a company to discuss and analyze its compensation policies 
and practices for employees generally, including non-executive officers, if the risks arising 
from those compensation policies or practices could potentially have a material effect on the 
company.  A footnote to the proposal also clarifies that risk disclosure is already required in 
the CD&A to the extent such risk considerations are a material aspect of the company’s 
compensation policies or decisions for the named executive officers.  

• Second, the proposal would revise the disclosure of stock and option awards in the Summary 
Compensation Table and Director Compensation Table to require disclosure of the aggregate 
grant date fair value of stock and option awards for the covered fiscal year (computed in 
accordance with FAS 123R) instead of the dollar amount recognized for financial statement 
reporting purposes for the covered fiscal year.  

• In addition to the executive compensation disclosure amendments contained in the proposal 
and requests for comments on those amendments, the SEC has issued a broad call for 
executive compensation disclosure comments, including comments with respect to: 
expanding compensation disclosure to all executive officers; stricter requirements regarding 
performance target disclosure; the relationship between the CD&A and the Compensation 
Committee Report; requiring disclosure concerning "hold to retirement" and clawback 



 

provisions; requiring disclosure of internal pay equity ratios; and requiring quantitative 
disclosure of the benefits to executives of gross-ups. 

Compensation Consultant Disclosures 

The SEC is also proposing amendments that would require companies to provide additional 
disclosure about compensation consultant relationships and fees. Under the proposed 
amendments, companies would be required to disclose fees paid to compensation consultants 
that played any role in determining or recommending the amount or form of executive or director 
compensation and also provided additional services to the company (i.e. benefits administration, 
human resources consulting, or actuarial services). The fee disclosure would require: (1) the 
aggregate fees for determining or recommending the amount or form of executive and director 
compensation and (2) the aggregate fees paid to the consultants (and their affiliates) for any 
additional services provided. In addition to the fee disclosure, the proposed amendments would 
require a description of the nature and extent of the additional services provided to the company 
by the compensation consultant and its affiliates in the last fiscal year. Companies would also be 
required to disclose: (1) whether the decision to engage the compensation consultant or its 
affiliates for non-executive compensation services was made, recommended, subject to screening 
or reviewed by management; and (2) whether the board of directors or the compensation 
committee has approved all of these services in addition to executive compensation services. 

Reporting of Voting Results on Form 8-K 

As has been urged by some observers, the SEC’s proposed rules generally would require 
companies to disclose shareholder voting results on a Current Report on Form 8-K within four 
business days of the date of the meeting at which a vote was held (or shareholder action was 
otherwise taken), rather than in the next Form 10-Q or Form 10-K, as under the current rules.  
The proposed rules provide that if the matter to be voted on is a contested election of directors 
and the final results are not definitively determined by the end of the meeting, companies will be 
required to disclose preliminary voting results on Form 8-K within four business days after the 
meeting and will be required to disclose final voting results on an amended Form 8-K within four 
business days after the results are certified. 

Clarification of Certain Proxy Solicitation Rules 

The SEC’s proposed rules also would clarify certain proxy solicitation rules.  In particular, the 
proposed rules would codify recent SEC no-action guidance that a non-management party 
soliciting votes for its nominees in a short-slate proxy fight may round out its slate (up to the 
total number of director positions then subject to election) by soliciting authority to vote for the 
nominees of another non-management party (that is not part of the same group as the soliciting 
non-management party) in addition to being permitted to solicit authority for some of 
management’s nominees.  (The current SEC rules do not explicitly give a non-management party 
the right to round out its slate with the nominees of another non-management party.)  

These proposed rules, in conjunction with the SEC’s proposed proxy access rules which were 
released on June 10, create an interesting construct with respect to the ability of shareholders to 
pick their preferred candidates in a contested director election.  The SEC’s proposed proxy 



 

access rules create a form of universal ballot with respect to shareholder director nominees 
nominated under the new Rule 14a-11; under these rules, a proxy card distributed by a registrant 
must allow shareholders to vote for any combination of management’s nominees and/or Rule 
14a-11 nominees.  However, to the extent that shareholder nominees are nominated outside of 
the Rule 14a-11 process (through a proxy statement distributed by a dissident shareholder), 
shareholders will generally not be entitled to mix and match their preferred choice of 
management and dissident shareholder candidates unless they vote in person at the company’s 
meeting. This is because, under applicable SEC rules, if a shareholder completes a registrant’s 
proxy card, the shareholder will only be entitled to vote for some or all of management’s 
nominees (and any Rule 14a-11 nominees) listed on this proxy card, while if the shareholder 
completes the proxy card of a dissident shareholder, the shareholder will only be entitled to vote 
for some or all of the nominees listed on the dissident’s proxy card (which will include all of the 
dissident’s nominees, and may include some of the nominees of management and/or another 
dissident shareholder). 

Bass, Berry & Sims PLC’s Corporate Governance Subgroup includes counseling boards, audit, 
nominating/governance, compensation committees and special committees of public companies 
on a variety of key issues, including public disclosure, executive compensation and fiduciary 
duty issues.  Bass, Berry & Sims PLC’s Executive Compensation Subgroup is comprised of tax 
and corporate attorneys who monitor and advise on developments in the tax rules, securities laws 
and corporate governance standards relating to executive compensation. Bass, Berry & Sims 
PLC’s Shareholder Activism Subgroup monitors and advises on developments in the area of 
proxy contests, activist campaigns, takeover defenses and shareholder communications. If you 
have any questions regarding the issues addressed in this Corporate and Securities Law Alert or 
if you would like to set up a meeting with us and your management team or board of directors 
regarding these developments, please feel free to contact your regular contacts in our Corporate 
and Securities Group or any of the attorneys in our Subgroups listed below. 

Eric Loumeau   901-543-5905  eloumeau@bassberry.com  
Corporate Governance Subgroup 

Andy McQueen  615-742-780  amcqueen@bassberry.com  
Corporate Governance Subgroup 

Mike Kuffner   615-742-7911  mkuffner@bassberry.com  
Corporate Governance Subgroup 

Todd Rolapp   615-742-6288  trolapp@bassberry.com  
Executive Compensation Subgroup 

Jamie Wade   615-742-7946  jwade@bassberry.com   
Executive Compensation Subgroup 

Michael Carr   615-742-7949  mcarr@bassberry.com    
Executive Compensation Subgroup 

Page Davidson  615-742-6253  pdavidson@bassberry.com  
Shareholder Activism Subgroup 



 

Kevin Douglas   615-742-7767  kdouglas@bassberry.com   
Shareholder Activism Subgroup 

Chris Chi   615-742-7819  cchi@bassberry.com  
Shareholder Activism Subgroup 

Stephen Hinton  615-742-7799  shinton@bassberry.com  
Shareholder Activism Subgroup 

Eric Knox   615-742-7807  eknox@bassberry.com  
Shareholder Activism Subgroup 

Frank Pellegrino   615-742-7947  fpellegrino@bassberry.com  
Shareholder Activism Subgroup 

 

Bass, Berry & Sims PLC Corporate and Securities Group 
 

The Corporate and Securities Group includes the following subgroups comprised of our attorneys with a particular 
expertise who are focused on current trends and developments in these areas of the law.  This Alert has been brought to 

you courtesy of Corporate Governance, Executive Compensation, and Shareholder Activism subgroups. 
 

Corporate Finance/1933 Act Corporate Governance 
  

Cross-Border Transactions Distressed M&A 
  

Executive Compensation Fiduciary Duties 
  

Financial Institutions Investor Relations/Earnings Releases 
  

Joint Ventures M&A Trends and Developments 
  

Periodic and Current Reporting Private Equity/Venture Capital 
  

Private Placements Real Estate Capital Markets 
  

Securities Laws Liabilities/ 
SEC Priorities and Enforcement Shareholder Activism 
  

Trading by Insiders/Equity and Debt 
Repurchases Transactional Tax 
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urged to consult legal counsel concerning particular situations and specific legal questions. 
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