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The Financial Industry Regulatory Authority, Inc. (“FINRA”) recently issued Regulatory Notice
10-52, Free Writing Prospectuses (the “Notice™), which provides that the content, principal
review and applicable filing requirements of NASD Rule 2210, Communications with the Public
(“Rule 22107, and NASD Rule 2211, Institutional Sales Material and Correspondence (“Rule
2211”), are now applicable to any free writing prospectus which is distributed by a broker-
dealer in a manner that is reasonably designed to lead to its “broad unrestricted
dissemination.” Prior to the issuance of the Notice, free writing prospectuses were not subject
to the provisions of Rule 2210 and Rule 2211.7

The full text of the Notice is available here.
What is a Free Writing Prospectus?

Since the Securities Offering Reform of 2005,® the free writing prospectus has served as an
important vehicle through which broker-dealers may market and sell registered securities as
well as educate investors about an associated public offering. Specifically, a free writing
prospectus is any written communication, including an electronic communication, that
constitutes an offer to sell or a solicitation to buy securities in a registered offering by means
other than a prospectus that meets the statutory requirements of the Securities Act of 1933, as
amended. Examples of communications which may constitute free writing prospectuses
include, but are not limited to, live television or radio programs, press releases, audiotapes,

! FINRA stated in the Notice that it explicitly adopts the guidance previously issued by the Securities and Exchange

Commission (“SEC”) regarding the meaning of the term “broad unrestricted dissemination.” Specifically, the SEC stated in the
Securities Offering Reform of 2005 that examples of broad unrestricted dissemination of a free writing prospectus include (i) the
posting of a free writing prospectus on an unrestricted Web site or hyperlinks from an unrestricted Web site to information that
would be a free writing prospectus or (ii) issuing a press release that constitutes a free writing prospectus regarding the issuer or
the associated offering. Conversely, the SEC stated that a broker-dealer would not make a broad unrestricted dissemination if a
free writing prospectus is posted to a restricted Web site (e.g., password protected) or sent directly to customers, regardless of the
number of customers.

2 See Letter from Lisa C. Horrigan, Assistant General Counsel, NASD, to Eileen Ryan, Vice President and Associate General
Counsel, Securities Industry Association, and Sarah Starkweather, Regulatory Counsel, The Bond

Market Association (August 1, 2006), available here.

8 Securities Offering Reform, Securities Act Release No. 33-8591, Securities Exchange Act Release No. 34-52056 (July 19,
2005), 70 Fed. Reg. 44,722 (Aug. 3, 2005), available here.


http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p122310.pdf
http://www.finra.org/Industry/Regulation/Guidance/InterpretiveLetters/P017285
http://www.sec.gov/rules/final/33-8591.pdf
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videotapes, facsimiles, Internet Web sites, pre-recorded “blast” voice messages and electronic
mail.

Why did FINRA Issue the Notice?

FINRA recently discovered (i) sales materials which were being used by broker-dealers that
were in “serious non-compliance” with the content standards of Rule 2210 and (ii) regulatory
inconsistencies in the application of Rules 2210 and 2211 to communications that presented
similar investor protection concerns. Accordingly, broker-dealers should be cognizant of
FINRA's intent to more proactively protect investors by attempting to ensure that
communications with the public are fair, balanced and not misleading.

What is the Practical Impact of the Notice?

The content, principal review and applicable filing requirements of Rules 2210 and 2211 wiill
immediately apply to all free writing prospectuses. Because the Notice contains no
“grandfather” provision, broker-dealers should analyze in an expeditious manner all free writing
prospectuses that were being disseminated in a broad unrestricted manner as of the date of the
Notice to ensure that they comply with the provisions of Rules 2210 and 2211.

Going forward, broker-dealers should more closely monitor for compliance all materials which
are used to market and sell registered securities that are (i) posted to or hyperlinked from
unrestricted Internet Web sites and (ii) broadly disseminated to unrestricted audiences.

Corporate Finance/1933 Act Subgroup

The Corporate Finance/1933 Act Subgroup of Bass, Berry & Sims PLC monitors and advises on
developments relating to corporate finance matters including initial public offerings, follow-on
public offerings, Rule 144A offerings and private placements of equity and debt securities. If
you have any questions regarding the issues addressed in this Corporate and Securities Law
Alert, or if you would like to set up a meeting with us and your management team or board of
directors regarding these developments, please feel free to communicate with any of the
attorneys in our Subgroup listed below or your regular contacts in our Corporate and Securities
Group.

John A. Good 901-543-5901 jgood@bassberry.com
Laura R. Brothers 615-742-7705 Ibrothers@bassberry.com
Helen W. Brown 901-543-5918 hwbrown@bassberry.com

Wes Scott 901-543-5983 wscott@bassberry.com
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Bass, Berry & Sims PLC Corporate and Securities Group
The Corporate and Securities Group includes the following subgroups comprised of our
attorneys with a particular expertise who are focused on current trends and developments
in these areas of the law. This Alert has been brought to you courtesy of the
Corporate Finance/1933 Act subgroup.

Corporate Finance/1933 Act Corporate Governance

Cross-Border Transactions Distressed M&A

Executive Compensation Fiduciary Duties

Financial Institutions Investor Relations/Earnings Releases
Joint Ventures M&A Trends and Developments
Periodic and Current Reporting Private Equity/Venture Capital

Securities Laws Liabilities/

SEC Priorities and Enforcement
Trading by Insiders/

Equity and Debt Repurchases

Real Estate Capital Markets

Shareholder Activism

Transactional Tax

The materials contained herein have been abridged from the statutory sources and should not be construed or relied upon for legal
advice. Readers are urged to consult legal counsel concerning particular situations and specific legal questions.

To ensure compliance with requirements imposed by the IRS, we inform you that this message is not intended to be used, and
cannot be used by the addressee or any other person for the purpose of avoiding penalties that may be imposed under the Internal
Revenue Code.
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