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Given that the vast majority of documents are now stored in electronic format, the Tennessee Rules of Civil
Procedure have been amended to reflect this reality. These amendments took effect July 1 and should
provide much needed clarity to litigants, attorneys and judges. For those who have been involved in
litigation in federal court, these new rules will be familiar as they are modeled after the 2006 amendments
to the Federal Rules of Civil Procedure. Some notable provisions of the new rules are highlighted below.

While it is not specified, it is expected that these new rules will apply not only to cases filed on or after July
1, 2009, but also to those previously filed cases—unless a compelling reason exists to not apply them.

Early ESI discovery conference: Rules 16.01(2) and 26.06(1-4): Judges and parties are encouraged to
have early discovery conferences to plan ESI discovery procedures and to agree on how to handle
inadvertent disclosure of privileged information. These conferences are not mandatory, but if parties do not
agree, a judge can, on his or her own initiative or on a party’s motion, order a conference and issue
discovery orders.

“Quick Peek” and “Clawback:” Rule 26.06: In the scheduling order, parties may make agreements that
control discovery protocol in ways that minimize costs and prevent waiver. They may make a “quick peek”
agreement, under which a party will provide certain requested materials for initial examination without
waiving any privilege. The requesting party then identifies the documents that it wishes to have formally
produced and the producing party screens only those documents to identify privileged information. Parties
may also make “clawback agreements” in which a party must return and is prohibited from using privileged
documents that have been inadvertently disclosed. If the parties do not agree, Rule 26.02(5) provides a
procedure for the forced return of privileged documents, but under this procedure the claim of privilege can
be challenged.

Not reasonably accessible data: Rule 26.02(1): A party is not required to provide discovery of ESI that is
designated as “not reasonably accessible” because of the cost or burden of discovery. However, this
designation can be challenged, and even if data is shown to be not reasonably accessible the court may
compel discovery on a showing of good cause. Good cause exists when the likely benefit of the proposed
discovery outweighs the likely burden or expense, taking into account the amount in controversy, the
resources of the parties, the importance of the issues, and the importance of the requested discovery in
resolving the issues. If the documents are not reasonably accessible, but good cause for production is
proven, the court may set the conditions of discovery by limiting the type or amount of data and by
allocating some of the cost of discovery to the requesting party under Rule 26.06(6).
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Form of data: Rule 34.02: Data can be stored in various forms such as pdf, tiff, native, or paper. Under
this rule, a requesting party can designate the form in which the data should be produced. If no form is
designated, or if the producing party objects, the producing party must state what form of production it will
use. The producing party may use either the form in which the information is ordinarily maintained, or any
form that is reasonably usable. Absent a court order, the producing party is not required to produce data in
more than one form.

Loss of ESI due to routine deletion: Rule 37.06: This rule recognizes that routine alteration and deletion
of information is a part of ordinary computer operations. As a result, the rule states that absent exceptional
circumstances, the court may not impose sanctions for failure to produce ESI lost as a result of “routine,
good-faith operation of an electronic information system.” However, if a duty to preserve information
arises, allowing a routine process of your computer system to delete the information may not be considered
a good-faith operation.
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The materials contained herein have been abridged from the statutory sources and should not be construed or relied upon for
legal advice. Readers are urged to consult legal counsel concerning particular situations and specific legal questions.
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