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On Wednesday, December 16, 2009, the SEC approved final rules to enhance certain
compensation and corporate governance disclosures by public companies. The final rules are
based on proposed rules released in July 2009 (described in our July 15 client alert). Although
there is some uncertainty around the effective date of the new disclosure requirements, we
believe the new proxy disclosure rules will be effective for filings made on or after February 28,
2010 — so depending on when a company’s fiscal year ends, it may avoid application of some or
all of the new rules in 2010.

The following are some suggestions for public companies to prepare for the new disclosures:

e Prepare to discuss board diversity. The new rules require public companies to disclose in
their proxy statements whether their nominating committees consider diversity in reviewing
potential nominees and to assess the implementation of any diversity policies. Notable in
the rules is the fact that “diversity” is not defined, leaving companies to define diversity in
ways they consider appropriate.

e Update D&O questionnaires. D&O questionnaires will need to be updated to gather the
information required by the new rules. The new rules require expanded disclosure of
director experience and qualifications, service on other boards and involvement in legal
proceedings, all information that public companies usually gather through annual D&O
guestionnaires.

« Have directors review new disclosures on experience and qualifications. Not only are the
expanded disclosures regarding director experience and qualifications new, they also require
information of a personal nature such as “specific experience, qualifications, attributes or
skills.” These disclosures are likely to be scrutinized by both investors and proxy advisory
services such as RiskMetrics Group, particularly in the context of a proxy contest or “vote
no” campaign. Therefore, companies should develop a plan to draft the new disclosures in
time for directors and nominees to review and revise prior to printing and mailing their
proxy materials. This will help ensure that directors feel the disclosures are complete,
accurate and sufficiently highlight the director’'s qualifications and experience.
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e Develop required disclosures about the company’s board leadership structure. The new
rules require disclosure about a company’s board leadership structure, such as whether a
company has separated the roles of CEO and board chairman and why it believes its board
leadership structure is appropriate. This disclosure should effectively portray why the
company has chosen its leadership structure and should complement other disclosures, such
as the CD&A. The new rules also require companies to describe the board’'s role in risk
oversight.

e Consider how compensation decisions will be presented under the new rules. The new
rules alter the way stock and option awards are disclosed in the summary and director
compensation tables in the proxy statement by requiring disclosure of the aggregate grant
date fair value of such awards. This could potentially lead to larger dollar amounts being
presented for equity awards, particularly for awards intended to cover multiple years
because they will be fully reflected in the year they are granted. As a result of these larger
dollar amounts, retention, new hire and other large awards may also change the
composition of your named executive officer group. Companies should review how their
compensation decisions for 2010 will be presented under the new rules.

* Review the role of, and fees paid to, compensation consultants. The new rules require
additional disclosures about compensation consultants and their attendant fees, if a
compensation consultant that provided advice or recommendations on executive or director
compensation (other than any role limited to consulting on broad-based non-discriminatory
plans or providing certain surveys) also provided additional services in an amount in excess
of $120,000 during the company’'s fiscal year (some exceptions apply when multiple
compensation consultants are engaged). Again, by reviewing these new disclosure
requirements now, companies will be able to understand how their engagement of
compensation consultants will be reflected in the required disclosures and whether any
changes to their practices may be in order.

e Assess compensation related risks. If risks arising from a company’s compensation
policies and practices for all employees (not just executive officers) are reasonably likely to
have a material adverse effect on the company, the new rules will require discussion of the
company’s policies or practices as they relate to risk management and risk-taking incentives.
Therefore, the initial step all companies must take will be to assess the level of risk arising
from their compensation policies and practices to determine whether disclosure is required.
Companies (and specifically compensation committees) should begin planning how they will
address this assessment early in 2010.

e Prepare to disclose shareholder voting results more quickly. The new rules generally
require public companies to disclose shareholder voting results in a Form 8-K within four
business days of the date of the meeting, rather than a subsequent Form 10-Q or Form 10
K as under the current rules. Companies should prepare for this short turn-around by
coordinating with the vote tabulator for their annual meeting, particularly if it appears that a
matter to be voted on will be highly contested. While the new rules do permit preliminary
voting results to be reported when final results are not available within the reporting period,
a significant change in preliminary and final voting results could subject a company to
investor criticism.
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Bass, Berry & Sims PLC’s Corporate Governance Subgroup focuses on counseling boards, audit,
nominating/governance, compensation committees and special committees of public companies
on a variety of key issues, including public disclosure, executive compensation and fiduciary
duty issues. Our Executive Compensation Subgroup is comprised of tax and corporate attorneys
who monitor and advise on developments in the tax rules, securities laws and corporate
governance standards relating to executive compensation. Our Periodic and Current Reporting
Subgroup monitors and advises on developments in SEC reporting, including quarterly, annual
and current SEC reports and proxy statement disclosures as well as XBRL compliance. Our
Shareholder Activism Subgroup monitors and advises on developments in the area of proxy
contests, activist campaigns, takeover defenses and shareholder communications. If you have
any questions regarding the issues addressed in this Corporate and Securities Law Alert or if
you would like to set up a meeting with us and your management team or board of directors
regarding these developments, please feel free to contact you regular contacts in our Corporate
and Securities Group or any of the attorneys in our Subgroups listed below.

Eric Loumeau 901-543-5905 eloumeau@bassberry.com
Corporate Governance Subgroup

Stephen Hinton 615-742-7799 shinton@bassberry.com
Corporate Governance/Shareholder Activism Subgroup

Todd Rolapp 615-742-6288 trolapp@bassberry.com
Executive Compensation Subgroup

Jamie Wade 615-742-7945 jwade@bassberry.com
Executive Compensation Subgroup

Michael Carr 615-742-7949 mcarr@bassberry.com
Executive Compensation Subgroup

Lori Morgan 615-742-6280 Imorgan@bassberry.com
Periodic and Current Reporting Subgroup

Scott Holley 615-742-7721 sholley@bassberry.com
Periodic and Current Reporting Subgroup

Page Davidson 615-742-6253 pdavidson@bassberry.com
Shareholder Activism Subgroup

Kevin Douglas 615-742-7767 kdouglas@bassberry.com
Shareholder Activism Subgroup

Chris Chi 615-742-7819 cchi@bassberry.com
Shareholder Activism Subgroup
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Bass, Berry & Sims PLC Corporate and Securities Group

The Corporate and Securities Group includes the following subgroups comprised of our attorneys with a
particular expertise who are focused on current trends and developments in these areas of the law.
This Alert has been brought to you courtesy of the Corporate Governance, Executive Compensation,

Periodic and Current Reporting and Shareholder Activism subgroups:

Corporate Finance/1933 Act Corporate Governance
Cross-Border Transactions Distressed M&A

Executive Compensation Fiduciary Duties

Financial Institutions Investor Relations/Earnings Releases
Joint Ventures M&A Trends and Developments
Periodic and Current Reporting Private Equity/Venture Capital
Private Placements Real Estate Capital Markets

Securities Laws Liabilities/
SEC Priorities and Enforcement

Trading by Insiders/Equity and Debt
Repurchases

Shareholder Activism
Transactional Tax
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