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The 6th Circuit recently issued an opinion holding that Title VI prohibits an employer from taking
adverse employment action against third-party employees who are related to or closely associated
with an employee who engaged in protected activity under Title VII. Thompson v. North Am.
Stainless LP, 6th Cir., No. 07-5040, 3/31/08. There is a split of authority among courts on this
issue and the 6th Circuit’s decision takes the minority position.

In this case, the plaintiff and his fiancé worked for the same employer. The plaintiff’s fiancé
engaged in protected activity under Title VII by filing an EEOC charge based on sexual
discrimination in September 2002. The employer was notified of the fiancé’s charge on February
13, 2003, and it terminated the plaintiff within one month of receiving notice of the charge,
allegedly for poor performance. The plaintiff filed an EEOC charge alleging that he was retaliated
against for his fiancé’s EEOC charge. After the commission found reasonable cause to believe that
the plaintiff’s termination violated Title VII, the plaintiff filed suit in the United States District
Court for the Eastern District of Kentucky.

The District Court ruled in favor of the employer on the grounds that the plaintiff’s relationship
with his fiancé did not support a cause of action under Title VII. On appeal, the 6th Circuit
reversed the District Court’s decision and held that the plaintiff’s relationship with his fiancé was
sufficient to state a cause of action for retaliation under Title VII, even though he did not directly
engage in protected activity. The framing of the issue by the 6th Circuit immediately communicated
what its holding would be: “[D]oes Title VII prohibit employers from taking retaliatory action
against employees not directly involved in protected activity, but who are so closely related to or
associated with those who are directly involved, that it is clear that the protected activity motivated
the employer’s action?” In answering that question in the affirmative, the 6th Circuit noted that it
was departing from the plain text of Title VII’s anti-retaliation provision, which suggests that it
only applies to an employee who actually engages in protected activity. The 6th Circuit held,
however, that it would undermine the purposes of Title VII if it were to hold that an employer may
lawfully retaliate against an employee who engages in protected conduct indirectly by taking an
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adverse employment action against another employee who is “related to or associated with” the
employee who engaged in the protected conduct. The 6th Circuit’s opinion appears to be in tension
with recent opinions in which the Supreme Court has taken a dim view of implied rights of action.
Nevertheless, for now, such a cause of action exists for employees closely related to or associated
with an employee who engages in protected conduct. The parameters of that “close association”
have yet to be tested, but despite the 6th Circuit’s assurances to the contrary, one can imagine a
flood of cases being filed by discharged employees who fondly recall their close friendship with an
employee who complained of discrimination.

Under this new holding, employers should be aware of potential exposure for taking adverse
employment action against an employee who is related to or closely associated with an employee
who has engaged in protected conduct under any of the various employment statutes.
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